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Arbitrary and capricious review under the Administrative Procedure Act 
(APA) operates as an important agency-accountability tool when invoked as 
intended.  But the recent U.S. Supreme Court case Department of Homeland 
Security v. Regents of the University of California and subsequent lower 
federal court cases have opened the floodgates to a more searching and 
potentially activist review.  In Regents, the Court held that the administration 
of President Donald J. Trump could not rescind the discretionary 
immigration program Deferred Action for Childhood Arrivals (DACA) in the 
manner the U.S. Department of Homeland Security (DHS) attempted, in part 
because DHS failed to consider the reliance interests of regulated entities 
and beneficiaries.  Since Regents, lower federal courts have operated under 
a more open understanding of reliance interests.  Without subsequent 
cabining by the Supreme Court, review is vulnerable to partisan 
manipulation and may stifle agency action. 

Nonetheless, administrative reliance remains a powerful tool, particularly 
for noncitizen litigants raising arguments against rescissions of liminal 
statuses akin to DACA.  Without guidance from the Supreme Court, it is not 
entirely clear who may raise a reliance interest, what constitutes a 
cognizable interest, and the extent to which an agency must consider such 
interest.  This Note traces the history of administrative reliance, its 
invocation in lower federal courts, and recent Supreme Court cases in which 
reliance interests are raised.  It then proposes a framework that protects the 
rights of those at the heart of administrative reliance:  people, particularly 
those with little to no ex ante influence on agency policymaking. 
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INTRODUCTION 

On August 9, 2025, U.S. Immigration and Customs Enforcement (ICE) 
arrested and detained C.G.L., an eighteen-year-old from Guatemala, even 
though he had active deferred action status.1  C.G.L. entered the United States 
at age ten after facing abandonment and neglect from his father.2  After three 
grueling months of unlawful detention, ICE released C.G.L. in November 
2025.3 

C.G.L.’s story represents the current immigration landscape.  Many 
noncitizens who had protections from deportation under the administration 
of President Joseph R. Biden Jr. are now being increasingly targeted for 
deportation because the administration of President Donald J. Trump has 
canceled many liminal statuses.4  Liminal status means a person has “no 
automatic path to permanent legal residence” but may remain in the United 
States for the period of their status.5 

Immigration policy is one of the United States’ most contested political 
issues.6  Elections are won (and lost) because of how the public perceives a 
candidate’s willingness to welcome or exclude noncitizens.7  Presidential 
elections only occur every four years, but for people experiencing the 
immigration system, their wait for long-term and permanent status will 
almost certainly take longer than a single president’s administration.8 

For noncitizens at the mercy of the political landscape, there are limited 
protections for rights and interests related to their immigration status.9  Per 

 

 1. Memorandum Order at 2, Guerra Leon v. Noem, No. 25-CV-01495 (W.D. La. Oct. 
30, 2025). 
 2. Id. at 1. 
 3. 18-Year-Old New Yorker with Special Immigration Status Freed from Louisiana ICE 
Facility After ICE Defies Court Order, NAT’L IMMIGR. PROJECT (Nov. 5, 2025), 
https://nipnlg.org/news/press-releases/18-year-old-new-yorker-special-immigration-status-
freed-louisiana-ice-facility [https://perma.cc/5SS3-7MM3].  Initially, “ICE officials refused 
to release [C.G.L.] when his attorneys arrived at the detention facility that same day.” Id.  After 
filing an emergency motion, ICE finally released C.G.L. Id. 
 4. Mass Deportation:  Analyzing the Trump Administration’s Attacks on Immigrants, 
Democracy, and America, AM. IMMIGR. COUNCIL (July 23, 2025), https://www. 
americanimmigrationcouncil.org/report/mass-deportation-trump-democracy/ [https://perma. 
cc/Y4HT-JQ4V].  Liminal status is used in this Note in the same manner as “twilight status.” 
See infra note 5. 
 5. See Muzaffar Chishti, Kathleen Bush-Joseph, Colleen Putzel-Kavanaugh & 
Madeleine Greene, Biden’s Mixed Immigration Legacy:  Border Challenges Overshadowed 
Modernization Advances, MIGRATION POL’Y INST. (Dec. 10, 2024), https://www.migration 
policy.org/article/biden-immigration-legacy (on file with the Fordham Law Review). 
 6. See Diana Roy, Claire Klobucista & Amelia Cheatham, The U.S. Immigration Debate, 
COUNCIL ON FOREIGN RELS. (Aug. 7, 2024, at 11:45 ET), https://www.cfr.org/backgrounder/ 
us-immigration-debate-0 [https://perma.cc/RH4Z-5X5K]. 
 7. Id. (“Former President Donald Trump has put efforts to reshape asylum, border, and 
deportation policy at the center of his political movement.  President Joe Biden had pledged 
to reverse Trump’s first-term actions and reform the system.”). 
 8. Melissa Cruz, Why Is It So Hard to Become a US Citizen?, AM. IMMIGR. COUNCIL 
(Sep. 17, 2025), https://www.americanimmigrationcouncil.org/blog/is-it-hard-to-become-a-
us-citizen/ [https://perma.cc/C7UW-3AHE]. 
 9. The U.S. Supreme Court “has never held an immigration classification 
unconstitutional on the ground that it discriminates on the basis of race or national origin.” 
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the plenary powers doctrine,10 Congress and the executive branch have the 
ultimate authority to exclude noncitizens from admittance to the United 
States.11  For a noncitizen outside the United States, or pending admission to 
it, protections are limited by what Congress provides.12  Noncitizens’ rights 
to enter and remain in the country strengthen when they are lawfully admitted 
within the United States,13 but those rights are still subject to limitations.14  
The current U.S. Supreme Court appears willing to strip existing protections 
even further.15  Without the full breadth of constitutional claims, noncitizens 
and immigration attorneys are left scrambling for alternate litigation 
strategies.16 

The U.S. Department of Homeland Security (DHS) is the agency charged 
with regulating immigration and enforcing the immigration policy of the 
federal government.17  The Administrative Procedure Act18 (APA) governs 

 

Hiroshi Motomura, Immigration Law After a Century of Plenary Power:  Phantom 
Constitutional Norms and Statutory Interpretation, 100 YALE L.J. 545, 593 (1990).  Even 
when such immigration regulations are “tainted by racial (or religious) animus,” the Court has 
continued to “reaffirm[] the unavailability of equal protection to invalidate [such] government 
action tainted by racial (or religious) animus.” Carrie L. Rosenbaum, (Un)equal Immigration 
Protection, 50 SW. L. REV. 231, 260 (2021). 
 10. See infra Part I.A. 
 11. See infra Part I.A. 
 12. See Dep’t of Homeland Sec. v. Thuraissigiam, 140 S. Ct. 1959, 1983 (2020) (finding 
that a noncitizen “has only those rights regarding admission that Congress has provided by 
statute”); Shaughnessy v. United States ex rel. Mezei, 345 U.S. 206, 214–15 (1953) (holding 
that the government may “lawfully exclude respondent without a hearing” per statutory 
authority and the government need not “disclose the evidence upon which that determination 
rests”). 
 13. See Yick Wo v. Hopkins, 118 U.S. 356, 369 (1886) (holding that the provisions of the 
Fourteenth Amendment are “universal in their application, to all persons within the territorial 
jurisdiction, without regard to any differences of race, of color, or of nationality”); Zadvydas 
v. Davis, 533 U.S. 678, 693 (2001) (affirming that “certain constitutional protections available 
to persons inside the United States are unavailable to [noncitizens] outside of our geographic 
borders,” but “once a[] [noncitizen] enters the country, the legal circumstance changes, for the 
Due Process Clause applies to all ‘persons’ within the United States, including [noncitizens], 
whether their presence here is lawful, unlawful, temporary, or permanent”); Plyler v. Doe, 457 
U.S. 202, 210 (1982) (“[Noncitizens], even [noncitizens] whose presence in this country is 
unlawful, have long been recognized as ‘persons’ guaranteed due process of law by the Fifth 
and Fourteenth Amendments.”). 
 14. See Demore v. Hyung Joon Kim, 538 U.S. 510, 513 (2003) (holding that Congress 
may require certain persons be detained for the “brief period necessary” for their removal 
proceedings). 
 15. See Noem v. Vasquez Perdomo, 146 S. Ct. 1, 2–3 (2025) (Kavanaugh, J., concurring) 
(granting the government’s application for a stay, thereby permitting the U.S. Department of 
Homeland Security (DHS) to arrest noncitizens based on “(i) presence at particular locations 
such as bus stops, car washes, day laborer pickup sites, agricultural sites, and the like; (ii) the 
type of work one does; (iii) speaking Spanish or speaking English with an accent; and 
(iv) apparent race or ethnicity”).  Or, as Justice Sotomayor put it, DHS may target those who 
“look a certain way, speak a certain way, and appear to work a certain type of legitimate job 
that pays very little.” Id. at 21 (Sotomayor, J., dissenting). 
 16. Eric Bryant, What Does “Due Process” Mean for Immigrants and Why Is It 
Important?, VERA INST. OF JUST. (June 4, 2025), https://www.vera.org/news/what-does-due-
process-mean-for-immigrants-and-why-is-it-important [https://perma.cc/4A28-MEQL]. 
 17. See infra Part I.B. 
 18. 5 U.S.C. §§ 551–559, 701–706. 
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agency action and outlines specific processes for the promulgation and 
rescission of rules.19  When promulgating or rescinding a rule, the agency 
must demonstrate a “rational connection between the facts found and the 
choice made.”20  When policies create strong reliance interests, such interests 
must be addressed if an agency changes position.21  Reliance interests remain 
undefined by courts but include pecuniary dependence on the continuation of 
an agency policy.22 

Courts reviewing an agency’s rule rescission often limit their consideration 
of reliance interests to those raised by regulated entities that involve a 
significant financial stake.23  Yet in Department of Homeland Security v. 
Regents of the University of California,24 the Court signaled its openness to 
reliance interests raised by regulatory beneficiaries, including nonmonetary 
interests, in the context of immigration policy.25  Due to the growing 
importance of agency action in the realm of immigration, this apparent 
expansion of cognizable reliance interests could create an important opening 
for additional protections for noncitizens with liminal immigration statuses.26 

Since assuming office for his second term, President Trump has rescinded 
almost all temporary immigration programs and protections created by the 
Biden administration.27  These changes to temporary and discretionary 
immigration statuses raise important questions regarding how an 
administration may rescind the policy of a previous administration and to 
what extent an agency must consider reliance interests.28  It remains unclear 
to both beneficiaries of such immigration policies and immigration 
practitioners challenging rescissions what constitutes a reliance interest and 
to what extent its invocation remains relevant or viable.29 

This Note examines administrative reliance interests and reveals both their 
potential and limitations as a litigation tactic against rescissions of liminal 
immigration statuses.  Part I describes the landscape of immigration law, 
introduces the concept of administrative reliance, and details courts’ current 
approaches to reliance interests.  Part II traces scholarly reactions to a 

 

 19. See id. § 551(5).  A rule is defined in the APA as “the whole or a part of an agency 
statement of general or particular applicability and future effect designed to implement, 
interpret, or prescribe law or policy or describing the organization, procedure, or practice 
requirements of an agency.” Id. § 551(4). 
 20. Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962). 
 21. See infra Part I.D. See generally Encino Motorcars, LLC v. Navarro, 579 U.S. 211 
(2016); FCC v. Fox Television Stations, Inc., 556 U.S. 502 (2009); Smiley v. Citibank (S.D.), 
N.A., 517 U.S. 735 (1996). 
 22. See infra Part I.D. 
 23. See infra Part I.D.1. 
 24. 140 S. Ct. 1891 (2020). 
 25. See infra Part I.D.2. 
 26. See infra Part III. 
 27. See infra Part I.C.2. 
 28. See infra Part III. 
 29. See Haiyun Damon-Feng, Administrative Reliance, 73 DUKE L.J. 1743, 1805 (2024) 
(“The Supreme Court has neither theorized nor articulated a principled framework for 
determining what, and whose, reliance interests ‘count’ for purposes of the administrative 
reliance inquiry.”). 
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heightened reliance interest review and outlines the Supreme Court’s current 
avoidance of cabining reliance interests following Regents.  Part III offers a 
framework to approach reliance interests and provides an application of such 
a framework to a rescission of liminal immigration status. 

I.  IMMIGRATION LAW, AGENCY ACTION, 
AND RELIANCE INTERESTS 

This part offers a partial overview of immigration law, focusing on the 
relationship between Congress and administrative agencies.  Part I.A 
explains the increasing need for agency action in the realm of immigration.  
Part I.B explores agency action in immigration.  Part I.C describes the 
fluctuation of immigration-related administrative actions between 
presidential administrations.  Part I.C.1 reviews the Biden administration’s 
dependence on temporary immigration statuses, and Part I.C.2 explains the 
Trump administration’s subsequent rescission.  Part I.D explores the history 
and trajectory of administrative reliance. 

A.  Regulating Immigration in an Era 
Without Congressional Consensus 

The Immigration and Nationality Act30 (INA) forms the basis of 
immigration law in the United States.31  The INA enumerates statutory 
categories of admission for noncitizens,32 including nonimmigrant visas,33 

 

 30. Ch. 477, 66 Stat. 163 (1952) (codified as amended in scattered sections of 8 U.S.C.). 
 31. The INA is a complicated maze of terminology and procedure.  For more information, 
see STEPHEN H. LEGOMSKY & DAVID B. THRONSON, IMMIGRATION AND REFUGEE LAW AND 

POLICY 1 (Saul Levmore, Daniel A. Farber, Heather K. Gerken, Samuel Issacharoff, Harold 
Hongju Koh, Thomas W. Merrill, Robert L. Rabin & Hillary A. Sale eds., 7th ed. 2019).  The 
INA defines “any person not a citizen or national of the United States” as an “alien.” 8 U.S.C. 
§ 1101(a)(3).  This Note replaces “alien” with the term noncitizen and adopts the same 
definition. See D. Ouellet, The Case Against Aliens:  Immigration Law and Language Through 
a Cosmic Perspective, EPICENTER (Sep. 2, 2025), https://epicenter.wcfia.harvard.edu/article/ 
case-against-aliens [https://perma.cc/HCS7-PEH9]; D. Carolina Núñez, War of the Words:  
Aliens, Immigrants, Citizens, and the Language of Exclusion, 2013 BYU L. REV. 1517, 
1561–62; Bill De La Rosa & Zachary Neilson-Papish, Think Immigration:  From “Alien” to 
“Noncitizen”:  The Subtle Power of Language in U.S. Appellate Courts, AM. IMMIGR. LAWS. 
ASS’N (Sep. 10, 2024), https://www.aila.org/think-immigration-from-alien-to-noncitizen-the-
subtle-power-of-language-in-u-s-appellate-courts [https://perma.cc/W5HT-G9UA]. 
 32. For more information on the INA’s enumerated categories, see Maryam T. Stevenson, 
Explaining the Comprehensive Immigration Reform Stalemate in Congress, 73 CATH. U. L. 
REV. 400, 414–20 (2024); How the United States Immigration System Works, AM. IMMIGR. 
COUNCIL (June 24, 2024), https://www.americanimmigrationcouncil.org/fact-sheet/how-uni 
ted-states-immigration-system-works-fact-sheet/ [https://perma.cc/XVW9-QL7U]. 
 33. 8 U.S.C. § 1184. 
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family-based immigration,34 employment-based immigration,35 diversity 
visas,36 and humanitarian-based immigration.37 

The federal government controls immigration regulation and 
enforcement,38 but the U.S. Constitution does not specifically enumerate an 
immigration power.39  The Supreme Court resolved this gap40 in Chae Chan 
Ping v. United States,41 stating that Congress has the power to determine who 
may enter the United States.42  Notably, the Court held that congressional 
determinations regarding noncitizen admissions are a carve-out from 
Marbury v. Madison.43  In other words, decisions regarding who may be 
excluded from entering the United States are not judicially reviewable.44  
Referred to as the plenary power doctrine, this power permits Congress “to 
exclude noncitizens on the basis of race, deport residents on the basis of their 
political opinions, and indefinitely detain [noncitizens] without hearing,”45 

 

 34. Id. § 1153(a). 
 35. Id. § 1153(b). 
 36. Immigration Act of 1990, Pub. L. No. 101-649, 104 Stat. 4978 (codified as amended 
in scattered sections of 8 U.S.C.). 
 37. Displaced Persons Act of 1948, Pub. L. No. 80-744, 62 Stat. 1009; Refugee Act of 
1980, Pub. L. No. 96-212, 94 Stat. 102 (codified as amended in scattered sections of 8 U.S.C.). 
 38. See Arizona v. United States, 567 U.S. 387, 415–16 (2012) (holding that Arizona’s 
attempt to regulate immigration via state law was preempted by federal power to regulate 
immigration where such state law interacted with federal power). 
 39. See Adam B. Cox & Cristina M. Rodríguez, The President and Immigration Law, 119 
YALE L.J. 458, 469 (2009) (“[I]t implicitly acknowledged that no clear textual source could 
be found.  Lacking a firm textual footing for immigration authority in the Constitution, the 
Court turned to principles of customary international law establishing that all sovereigns have 
inherent authority to exclude strangers from their territory.”). 
 40. Earlier Supreme Court opinions grounded the power to regulate immigration in the 
Commerce Clause. See Jennifer Gordon, Immigration as Commerce:  A New Look at the 
Federal Immigration Power and the Constitution, 93 IND. L.J. 653, 671–77 (2018).  The Court 
changed course in Chae Chan Ping v. United States, 130 U.S. 581 (1889), forming today’s 
constitutional understanding of the power to regulate immigration. See generally id. 
 41. 130 U.S. 581 (1889); id. at 606 (upholding the Chinese Exclusion Act by grounding 
federal power to regulate immigration in the political branches of government, effectively 
eliminating judicial review of congressional determinations of exclusion).  The Court stated, 

If, therefore, the government of the United States, through its legislative department, 
considers the presence of foreigners of a different race in this country, who will not 
assimilate with us, to be dangerous to its peace and security, their exclusion is not 
to be stayed . . . .  [I]ts determination is conclusive upon the judiciary. 

Id.  Congress overturned the Chinese Exclusion Act, ch. 126, 22 Stat. 58 (1882) (repealed 
1943), which barred Chinese nationals from immigrating to the United States, in 1943. See 
MADELINE Y. HSU, THE GOOD IMMIGRANTS:  HOW THE YELLOW PERIL BECAME THE MODEL 

MINORITY 16 (2015). 
 42. Chae Chan Ping, 130 U.S. at 609. 
 43. 5 U.S. (1 Cranch) 137 (1803); id. at 177 (holding that it is “emphatically the duty of 
the judicial department to say what the law is”). 
 44. Adam B. Cox, The Invention of Immigration Exceptionalism, 134 YALE L.J. 329, 332 

(2024).  Professor Adam B. Cox finds that the plenary power doctrine is not rooted in early 
immigration exclusion cases, such as Chae Chan Ping, but still applies despite being a 
“thoroughly modern invention.” Id. at 446. 
 45. Catherine Y. Kim, Plenary Power in the Modern Administrative State, 96 N.C. L. REV. 
77, 79 (2017) (footnotes omitted). 
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notwithstanding clear constitutional issues.46  Effectively, noncitizens do not 
have “any constitutionally cognizable interest not only in returning to, but 
also in remaining in, the United States.”47 

Congress legislates on immigration largely without judicial oversight48 
and is not beholden to the same constitutional constraints that apply when 
regulating citizens.49  But because Congress often disagrees on immigration 
policy, it has not enacted comprehensive immigration reform in recent 
decades.50  Prior reforms did not alter the “architecture” underlying the INA, 
meaning the INA’s structure remains largely the same as when enacted in 
1952.51  Congress designed this “architecture,” however, for a “very different 
border than we have today.”52 

Politicians from both parties consistently agree that the current 
immigration system faces grave problems and requires change.53  But 
immigration is a hot-button political issue—even when a president’s party 
controls both houses of Congress, consensus on immigration reform remains 

 

 46. In instances unrelated to immigration control, noncitizens do have constitutional 
protections. See Yick Wo v. Hopkins, 118 U.S. 356, 369 (1886) (holding that the Constitution 
applies to noncitizens in a Fourteenth Amendment challenge). 
 47. Kim, supra note 45, at 85. 
 48. The president also has wide-ranging power in regulating immigration, but the Court 
defers less to presidential determinations. See Trump v. Hawaii, 138 S. Ct. 2392, 2421 (2018) 
(holding that an immigration ban issued by the president via an executive order limiting 
immigration from predominantly Muslim countries did not violate the Establishment Clause 
of the First Amendment).  The majority found the limitations were within executive power 
because the ban was “expressly premised on legitimate purposes:  preventing entry of 
nationals who cannot be adequately vetted and inducing other nations to improve their 
practices.” Id. 
 49. The plenary power doctrine permits “Congress to make laws concerning non-U.S. 
nationals . . . that would be unconstitutional if applied to citizens.” BEN HARRINGTON, CONG. 
RSCH. SERV., R46142, THE POWER OF CONGRESS AND THE EXECUTIVE TO EXCLUDE ALIENS:  
CONSTITUTIONAL PRINCIPLES 1 (2019); see also Demore v. Kim, 538 U.S. 510, 522 (2003) 
(“[T]his Court has firmly and repeatedly endorsed the proposition that Congress may make 
rules as to [noncitizens] that would be unacceptable if applied to citizens.”). 
 50. LUIS CHAVEZ, CONG. HISP. CAUCUS INST., STALLED PROGRESS:  HOW RHETORIC AND 

INACTION HAS UNDERMINED IMMIGRATION REFORM 1–4 (2025), https://chci.org/wp-
content/uploads/2025/04/Chavez_Luis_Stalled-Progress-How-Rhetoric-and-Inaction-Has-
Undermined-Immigration-Reform.pdf [https://perma.cc/5PKS-ZK6Q]; The Editorial Board, 
Opinion, The Cost of Inaction on Immigration, N.Y. TIMES (Oct. 7, 2023), https://www. 
nytimes.com/2023/10/07/opinion/new-york-migrant-crisis.html (on file with the Fordham 
Law Review). 
 51. World of Migration, U.S. Immigration Reform Denied:  Destined to Repeat the Cycle 
of Failure?, MIGRATION POL’Y INST., at 03:25 (Oct. 29, 2021), https://www.migrationpo 
licy.org/multimedia/world-migration-us-legislative-reform-immigration (on file with the 
Fordham Law Review). 
 52. Brianna Scott, Courtney Dorning & Juana Summers, Why America Can’t Seem to Fix 
Its Broken Immigration System, NPR (Feb. 7, 2024, at 18:55 ET), https://www.npr.org/2024/ 
02/07/1229856752/why-america-cant-seem-to-fix-its-broken-immigration-system [https:// 
perma.cc/T7XE-SGPZ]. 
 53. Both Sides Agree on Need for Immigration Reform, AM. IMMIGR. LAWS. ASS’N (June 
17, 2013), https://www.aila.org/both-sides-agree-on-need-for-immigration-reform [https:// 
perma.cc/RS25-ZJJL]. 
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near impossible.54  Thus, in an era of seemingly intractable congressional 
stalemate, administrative agencies play an increasingly important role in 
filling the need for immigration reform.55  Furthermore, agency action offers 
alternative mechanisms for review for noncitizens challenging federal 
immigration policy.56  Part I.B explores agency action and immigration 
policy. 

B.  Congress’s Inaction:  
An Opportunity for DHS? 

Congress delegated power to regulate and enforce immigration to DHS.57  
Created in 2002,58 DHS includes three immigration-focused subagencies:  
U.S. Citizenship and Immigration Services (USCIS),59 ICE, and U.S. 
Customs and Border Protection (CBP).60  DHS may promulgate rules in 
accordance with the APA and its organic statute,61 issue general statements 
of policy, and produce interpretive rules,62 among other delegated powers. 

In recent administrations, DHS, guided by the president, has stepped in 
where Congress has lacked sufficient consensus to act.  DHS exercises 
prosecutorial discretion, focuses (or deprioritizes) immigration enforcement 
on certain populations, and creates liminal statuses.63  However, unlike 
Congress, whose immigration regulations are largely judicially unreviewable 
because of the plenary power doctrine, DHS’s actions are reviewable 

 

 54. Congress continues to attempt reforms, however.  “Some form of comprehensive 
immigration reform has been introduced in each session of Congress since 2004,” save for the 
116th Congress. Stevenson, supra note 32, at 427.  This trend continues:  “Interest in bipartisan 
immigration reform remains high.  From the 114th Congress (2015–2016) through the 118th 
Congress (2023–2024), members of Congress introduced 309 immigration-related bills on a 
bipartisan basis, and the number of such introductions increased in the most recent two 
Congresses.” Theresa Cardinal Brown & Emerson Sprick, Has Congress Given Up on 
Bipartisan Immigration Reform?:  A Data-Driven Look at Legislation Since 2015, BIPARTISAN 

POL’Y CTR. (May 21, 2025), https://bipartisanpolicy.org/report/has-congress-given-up-on-
bipartisan-immigration-reform-a-data-driven-look-at-legislation-since-2015/ (on file with the 
Fordham Law Review). 
 55. See Brown & Sprick, supra note 54 (“The immigration system continues to be a source 
of immense public discontent, resulting in increased administrative action and litigation, with 
little progress made via legislation.”). 
 56. See infra Part I.D. 
 57. Homeland Security Act of 2002, Pub. L. No. 107-296, 116 Stat. 2135. 
 58. See id.  While the Act reformed the organization of immigration adjudication and 
enforcement, it did not comprehensively reform immigration. See Stevenson, supra note 32, 
at 426 (noting that “the Act was simply a change in bureaucracy rather than a shift in policy 
or practice”). 
 59. Congress initially named USCIS the Bureau of Citizenship and Immigration.  USCIS 
took its current name in 2004. See USCIS and Its Names, U.S. CITIZENSHIP & IMMIGR. SERVS. 
(Jan. 6, 2020), https://www.uscis.gov/about-us/our-history/stories-from-the-archives/uscis-
and-its-names [https://perma.cc/F55U-BJTV]. 
 60. Homeland Security Act of 2002 §§ 411, 451. 
 61. See DHS Rulemaking, DEP’T HOMELAND SEC. (Apr. 10, 2025), https://www. 
dhs.gov/dhs-rulemaking [https://perma.cc/U9WF-4LPN]. 
 62. 5 U.S.C. § 553. 
 63. Shoba Sivaprasad Wadhia, The Role of Prosecutorial Discretion in Immigration Law, 
9 CONN. PUB. INT. L.J. 243, 298 (2010). 
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through an entirely separate mechanism:  the APA.64  APA review may act 
as a stabilizing force,65 particularly when moments of “extreme political 
polarity” lead scholars to raise alarms about “policymaking through 
executive action.”66  Thus, Part I.C explores examples of such administrative 
action in immigration. 

C.  Changing of the Guard:  Vacillations 
Between Presidential Administrations 

Immigration policy promulgated by DHS and guided by the president can 
vacillate between extremes.67  Such fluctuations reveal a deeper “battle over 
the public conception of the nation’s history and identity.”68  This section 
explores the recent shift from President Biden to President Trump, which 
demonstrates the depth of this battle. 

1.  The Biden Administration’s Dependence on 
Temporary Immigration Statuses 

President Biden entered office after the first Trump administration.  
Throughout President Biden’s administration, DHS approved millions of 
applications for liminal statuses created or expanded by DHS.69 

The Biden administration also expanded the list of countries eligible for 
Temporary Protected Status (TPS),70 created a parole pathway for nationals 

 

 64. For more information on the APA and its importance in today’s governance structure, 
see generally William N. Eskridge Jr. & John Ferejohn, The APA as a Super-Statute:  Deep 
Compromise and Judicial Review of Notice-and-Comment Rulemaking, 98 NOTRE DAME L. 
REV. 1893 (2023). 
 65. See generally id. 
 66. See generally Cristina M. Rodríguez, Foreword:  Regime Change, 135 HARV. L. REV. 
1, 80 (2021) [hereinafter Rodríguez, Regime Change]. 
 67. AM. IMMIGR. COUNCIL, supra note 4. 
 68. Rodríguez, Regime Change, supra note 66, at 149. 
 69. See Chishti et al., supra note 5.  Because many noncitizens apply for multiple 
pathways of relief, the number of petitions approved does not indicate that DHS granted status 
for over three million people.  For an up-to-date number on current recipients of Temporary 
Protected Status (TPS), see Temporary Protected Status (TPS):  Fact Sheet, NAT’L IMMIGR. 
F. (Jan. 13, 2026), https://forumtogether.org/article/temporary-protected-status-fact-sheet/ 
[https://perma.cc/9QD7-NCXQ]. 
 70. TPS is a short-term status statutorily created by Congress, which permits the secretary 
of DHS, in conversation with relevant “appropriate agencies of the Government,” to designate 
a country if the nation is experiencing armed conflict, facing a natural disaster, unable to 
accept the return of noncitizens, or requesting designation. 8 U.S.C. § 1254a.  The DHS 
secretary may deny such discretionary authority if the secretary finds that permitting 
noncitizens “to remain temporarily in the United States is contrary to the national interest of 
the United States.” Id.  A national of a designated nation may apply for TPS and, if granted, 
may receive employment authorization and protection from removal. Id.  During the Biden 
administration, the DHS secretary extended or designated TPS to nationals of Afghanistan, 
Cameroon, El Salvador, Ethiopia, Honduras, Haiti, Lebanon, Myanmar, Nepal, Nicaragua, 
Ukraine, Syria, South Sudan, Somalia, Sudan, Venezuela, and Yemen. JILL WILSON, CONG. 
RSCH. SERV., RS20844, TEMPORARY PROTECTED STATUS AND DEFERRED ENFORCED 

DEPARTURE 8–9 (2025).  As of March 31, 2025, 1,297,635 people were active TPS recipients. 
Id. 
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of Cuba, Haiti, Nicaragua, and Venezuela (the “CHNV parole process”),71 
granted deferred action to certain applicants for U visas72 and Special 
Immigrant Juvenile Status (SIJS),73 established humanitarian parole 
procedures in response to the Taliban takeover in Afghanistan74 and the 
Russian invasion of Ukraine,75 and established an admission procedure via 

 

 71. The CHNV parole process permitted applicants to seek “advance authorization to 
travel to the United States and seek a temporary period of parole for up to two years.” DHS 
Implements New Processes for Cubans, Haitians, and Nicaraguans and Eliminates Cap for 
Venezuelans, U.S. CITIZENSHIP & IMMIGR. SERVS. (Jan 6, 2023), https://www.uscis.gov/ 
newsroom/alerts/dhs-implements-new-processes-for-cubans-haitians-and-nicaraguans-and-
eliminates-cap-for-venezuelans [https://perma.cc/79XX-QTML]; see also Implementation of 
Changes to the Parole Process for Venezuelans, 88 Fed. Reg. 1279 (Jan. 9, 2023); 
Implementation of a Parole Process for Cubans, 88 Fed. Reg. 1266 (Jan. 9, 2023); 
Implementation of a Parole Process for Haitians, 88 Fed. Reg. 1243 (Jan. 9, 2023); 
Implementation of a Parole Process for Nicaraguans, 88 Fed. Reg. 1255 (Jan. 9, 2023).  Over 
500,000 people entered the United States lawfully through this process. See Chishti et al., 
supra note 5. 
 72. U nonimmigrant status (U visa) is available for “victims of certain crimes who have 
suffered mental or physical abuse and are helpful to law enforcement or government officials 
in the investigation or prosecution of criminal activity.” Victims of Criminal Activity:  U 
Nonimmigrant Status, U.S. CITIZENSHIP & IMMIGR. SERVS. (May 16, 2025), 
https://www.uscis.gov/humanitarian/victims-of-criminal-activity-u-nonimmigrant-status 
[https://perma.cc/EA4H-ADUH].  Congress limited U visas to 10,000 per year. 8 U.S.C. 
§ 1184(p)(2).  Currently, many more people are eligible for U visas than there are U visas 
available. Sara Darehshori, “We Need U” How the U Visa Builds Trust, Counters Fear, and 
Promotes Community Safety, HUM. RTS. WATCH (Dec. 2, 2025), https://www.hrw.org/report/ 
2025/12/02/we-need-u/how-the-u-visa-builds-trust-counters-fear-and-promotes-community-
safety [https://perma.cc/6BP4-NVUQ] (“[I]t may take years to be considered due to the cap 
of 10,000 principal U visas that can be issued annually and the current backlog of over 249,000 
petitions.”).  “A victim who submits a U visa petition now can expect to wait 15 years or more 
before a final decision on their case.” Id.  Many are vulnerable to removal proceedings for the 
duration of the pending adjudication. See id.  USCIS under the Biden administration created 
a process to “issue employment authorization and deferred action if, after conducting and 
reviewing background checks, the agency determines, in its discretion, that petitioners merit 
a favorable exercise of discretion and do not pose a risk to national security or public safety.” 
USCIS Issues Policy Providing Further Protections for Victims of Crime, U.S. CITIZENSHIP & 

IMMIGR. SERVS. (June 14, 2021), https://www.uscis.gov/archive/uscis-issues-policy-providi 
ng-further-protections-for-victims-of-crime [https://perma.cc/4RMW-AYBN]. 
 73. Special Immigration Juvenile Status (SIJS) permits children who have been abused, 
abandoned, or neglected by a parent to seek the protection of a juvenile court and petition for 
lawful permanent residency. See 8 U.S.C. § 1101(a)(27)(J).  But, akin to U visas, SIJS 
applicants typically must wait for a Green Card to become “available,” meaning they are 
vulnerable to removal proceedings while they wait. Id.  The Biden administration granted this 
population deferred action, meaning that approved applicants would be protected from 
removal for four-year periods and would be granted work authorization for the same period. 
USCIS to Offer Deferred Action for Special Immigrant Juveniles, U.S. CITIZENSHIP & IMMIGR. 
SERVS. (Mar. 7, 2022), https://www.uscis.gov/archive/uscis-to-offer-deferred-action-for-
special-immigrant-juveniles [https://perma.cc/6NNF-ZBDR]. 
 74. In response to the rapid takeover of Afghanistan by the Taliban, DHS created a 
humanitarian parole pathway for certain Afghan nationals. Operation Allies Welcome, DEP’T 

OF HOMELAND SEC. (Jan. 22, 2025), https://www.dhs.gov/archive/operation-allies-welcome 
[https://perma.cc/GNK5-P47J]. 
 75. Uniting for Ukraine, DEP’T OF HOMELAND SEC. (Mar. 12, 2025), https://www. 
dhs.gov/archive/uniting-ukraine [https://perma.cc/3VHC-5XSY]. 
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the CBP One mobile application for people seeking asylum or entry into the 
United States.76 

People granted these statuses generally received protection from removal, 
and USCIS typically granted work authorization.77  The Biden administration 
did, however, severely limit asylum via its Circumvention of Lawful 
Pathways rule, which established certain requirements applicants must meet 
to prove their eligibility for asylum in immigration court.78 

Protections (and limitations) for noncitizens expanded and contracted 
under the Biden administration all without congressional action.79  While the 
secretary of DHS grounded the policies in the INA, executive discretion 
remained key.  Such discretion is now being exercised in a different direction 
under a new presidential administration. 

2.  The Trump Administration’s 
Subsequent Rescissions 

President Trump took office in January 2025 and quickly rescinded almost 
all discretionary policies the Biden administration instituted.  As of February 
2026, the Trump administration has terminated TPS designations for 
Afghanistan,80 Cameroon,81 Ethiopia,82 Haiti,83 Honduras,84 Myanmar,85 

 

 76. Joel Rose & Sergio Martínez-Beltrán, Migrants Who Entered the U.S. via CBP One 
App Should Leave ‘Immediately,’ DHS Says, NPR (Apr. 8, 2025, at 16:27 ET), https:// 
www.npr.org/2025/04/08/g-s1-58984/cbp-one-app-migrants-dhs-border [https://perma.cc/XS 
9W-PYLE]. 
 77. AM. IMMIGR. COUNCIL, supra note 4. 
 78. Circumvention of Lawful Pathways, 88 Fed. Reg. 31314 (May 16, 2023) (to be 
codified at 8 C.F.R. pts. 208, 1003, 1208). 
 79. See Chishti et al., supra note 5 (“As Congress continued its three-decade old pattern 
of inactivity on immigration reform, Biden was unable to deliver on legalization for even small 
portions of the estimated 11.3 million unauthorized immigrants in the United States.”). 
 80. Termination of the Designation of Afghanistan for Temporary Protected Status, 90 
Fed. Reg. 20309 (May 13, 2025). 
 81. Termination of the Designation of Cameroon for Temporary Protected Status, 90 Fed. 
Reg. 23697 (June 4, 2025). 
 82. Termination of the Designation of Ethiopia for Temporary Protected Status, 90 Fed. 
Reg. 58028 (Dec. 15, 2025). 
 83. Termination of the Designation of Haiti for Temporary Protected Status, 90 Fed. Reg. 
28760 (July 1, 2025).  On February 2, 2026, Judge Ana C. Reyes of the U.S. District Court of 
the District of Columbia granted the plaintiffs’ motion for a stay, thereby delaying the 
effectuation of DHS’ termination. See Miot v. Trump, No. 25-CV-02471, 2026 WL 266413, 
at *2 (D.D.C. Feb. 2, 2026). 
 84. Termination of the Designation of Honduras for Temporary Protected Status, 90 Fed. 
Reg. 30089 (July 8, 2025).  As of December 31, 2025, the U.S. District Court for the Northern 
District of California paused this termination. See Nat’l TPS All. v. Noem, No. 25-CV-05687, 
2025 WL 4058572, at *29 (N.D. Cal. Dec. 31, 2025) (finding that “the termination of TPS for 
Nepal . . . Honduras and Nicaragua . . . were unlawful under the APA”), appeal docketed, 
No. 26-199 (9th Cir. Jan. 9, 2026). 
 85. Termination of the Designation of Burma (Myanmar) for Temporary Protected Status, 
90 Fed. Reg. 53378 (Nov. 25, 2025). 
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Nepal,86 Nicaragua,87 Somalia,88 South Sudan,89 Syria,90 and Venezuela.91  
The termination of such TPS designations has impacted nearly one million 
individuals.92  The Trump administration may continue to vacate 
designations of TPS as they become eligible for review.93 

President Trump’s DHS also ended the CHNV parole process (and 
terminated parole for noncitizens who entered the United States through the 
program),94 revoked deferred action for both U visa applicants95 and SIJS 
applicants,96 and added Afghanistan to a travel ban list.97  Parole for 
Ukrainian nationals, however, remains active.98  President Trump also 

 

 86. Termination of the Designation of Nepal for Temporary Protected Status, 90 Fed. Reg. 
24151 (June 6, 2025).  As of December 31, 2025, the Northern District of California paused 
this termination. See Nat’l TPS All., 2025 WL 4058572, at *29. 
 87. Termination of the Designation of Nicaragua for Temporary Protected Status, 90 Fed. 
Reg. 30086 (July 7, 2025).  As of December 31, 2025, termination is paused per court order. 
See Nat’l TPS All., 2025 WL 4058572, at *29. 
 88. Termination of the Designation of Somalia for Temporary Protected Status, 91 Fed. 
Reg. 1547 (Jan. 14, 2026). 
 89. Termination of the Designation of South Sudan for Temporary Protected Status, 90 
Fed. Reg. 50484 (Nov. 6, 2025).  On December 30, 2025, the U.S. District Court for the 
District of Massachusetts stayed this termination. See Afr. Cmtys. Together v. Noem, 
No. 25-CV-13939, 2025 WL 3759533, at *2 (D. Mass. Dec. 30, 2025). 
 90. Termination of the Designation of Syria for Temporary Protected Status, 90 Fed. Reg. 
45398 (Sep. 22, 2025).  As of February 2026, the termination date is stayed. See Transcript of 
Oral Argument at 33, Doe v. Noem, No. 25 Civ. 8686 (S.D.N.Y. Nov. 18, 2025). 
 91. Termination of the October 3, 2023 Designation of Venezuela for Temporary 
Protected Status, 90 Fed. Reg. 9040 (Feb. 5, 2025).  There is ongoing litigation regarding 
Secretary Noem’s action, and as of February 2026, the termination has been held unlawful. 
See Nat’l TPS All. v. Noem, No. 25-5724, 2026 WL 226573, at *1 (9th Cir. Jan. 28, 2026) 
(“The Secretary’s actions fundamentally contradict Congress’s statutory design, and her 
assertion of a raw, unchecked power to vacate a country’s TPS is irreconcilable with the plain 
language of the statute.”). 
 92. See WILSON, supra note 70, at 8–9.  As of January 2026, around one million people 
face uncertainty regarding their immigration status. See NAT’L IMMIGR. F., supra note 69. 
 93. See Miot v. Trump, No. 25-CV-02471, 2026 WL 266413, at *1 (D.D.C. Feb. 2, 2026) 
(“Secretary Noem has terminated every TPS country designation to have reached her desk—
twelve countries up, twelve countries down.”).  Further, the court posits that it is 
“unprecedented in the thirty-five years since the establishment of the TPS program for a DHS 
Secretary to terminate every TPS designation that crosses her desk for review.” Id. at *23. 
 94. DHS Issues Notices of Termination for the CHNV Parole Program, Encourages 
Parolees to Self-Deport Immediately, DEP’T OF HOMELAND SEC. (June 12, 2025), 
https://www.dhs.gov/news/2025/06/12/dhs-issues-notices-termination-chnv-parole-program-
encourages-parolees-self-deport [https://perma.cc/3UEQ-U8Q6]. 
 95. Memorandum from Caleb Vitello, Acting Dir., Immigr. & Customs Enf’t, to All ICE 
Emps. 1–4 (Jan. 30, 2025), https://www.ice.gov/doclib/foia/policy/11005.4.pdf [https://per 
ma.cc/KJ2U-5ZK9]. 
 96. U.S. CITIZENSHIP & IMMIGR. SERVS., POLICY ALERT:  SPECIAL IMMIGRANT JUVENILE 

CLASSIFICATION AND DEFERRED ACTION 2 (June 6, 2025), https://www.uscis.gov/sites/default/ 
files/document/policy-manual-updates/20250606-SIJDeferredAction.pdf [https://perma.cc/ 
UCA4-J5KT]. 
 97. Trump’s 2025 Travel Ban:  Who Is Affected and What It Could Cost the U.S. Economy, 
AM. IMMIGR. COUNCIL (Aug. 6, 2025), https://www.americanimmigrationcouncil.org/ 
report/trump-2025-travel-ban/#countries [https://perma.cc/5QFH-RZSJ]. 
 98. Applying for Re-Parole:  Updates and Recommendations for Ukrainian Parolees, 
UKR. IMMIGR. TASK FORCE (Sep. 29, 2025), https://ukrainetaskforce.org/applying-for-re-paro 
le-updates-and-recommendations-for-ukrainian-parolees/ [https://perma.cc/8N8Y-LK23]. 
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canceled all appointments scheduled on the CBP One application,99 meaning 
people with scheduled appointments would not be permitted to enter the 
United States.  People who received parole after entering the United States 
using the CBP One application are now receiving notifications that the 
administration has canceled their status.100 

It remains difficult to calculate exactly how many people are impacted by 
the termination of nearly all liminal statuses because many people apply for 
multiple pathways to relief.  Nevertheless, millions of people now face grave 
uncertainty regarding their immigration status.101 

With such vacillations between administrations, noncitizens and advocates 
frequently seek to stop, or slow, rescissions of policies that benefit 
immigrants.102  Scholars are split on whether legal arguments grounded in 
administrative reliance should be employed to combat policy rescissions 
resulting from a change in presidential administration.103  Part I.D explores 
the history and trajectory of administrative reliance as used by litigants to 
mitigate federal policy changes. 

D.  Administrative Law 

Administrative law may provide important protections for people relying 
on a policy’s continuance.  Reliance interests have long been considered 
within the administrative framework of arbitrary and capricious review under 
the APA, albeit not always explicitly.104  However, the Supreme Court has 
not defined whose interests count, leading to disparate treatment among 
circuits and an unclear path forward for administrative reliance as a litigation 
tool. 

This section discusses administrative reliance within the scope of arbitrary 
and capricious review and the doctrine’s evolution and expansion in recent 
years. 

 

 99. CBP Removes Scheduling Functionality in CBP One App, U.S. CUSTOMS & BORDER 

PROT. (Jan. 21, 2025), https://www.cbp.gov/newsroom/national-media-release/cbp-removes-
scheduling-functionality-cbp-one-app [https://perma.cc/78D8-TCZJ]. 
 100. See Rose & Martínez-Beltrán, supra note 76. 
 101. See NAT’L IMMIGR. F., supra note 69.  This Note focuses on rescissions of temporary 
immigration status, but the Trump administration has also limited long-term status.  For more 
information, see Featured Issue:  Sweeping Immigration Restrictions in the Aftermath of 
National Guard Shooting, AM. IMMIGR. LAWS. ASS’N (Dec. 5, 2025), https://www.aila.org/ 
library/featured-issue-sweeping-immigration-restrictions-in-the-aftermath-of-national-guard-
shooting [https://perma.cc/8SCC-4EKK]. 
 102. Rodríguez, Regime Change, supra note 66, at 106 (“[T]his very ability—to thwart 
one’s opponents in the courts or otherwise create incentives for administrative continuity—
may be sought after and valued by lawmakers themselves and by public interest litigants, who 
may be, as a matter of necessity, as devoted to preventing alternate realities from taking root 
as to advancing their positive visions.”). 
 103. See infra Part II.A. 
 104. See Damon-Feng, supra note 29, at 1770–71. 
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1.  Administrative Reliance:  
From State Farm to Encino 

Courts may review final agency action under the APA.105  Agency action 
includes “the whole or a part of an agency rule, order, license, sanction, relief, 
or the equivalent or denial thereof, or failure to act.”106  Courts review agency 
action per § 706 of the APA.107  Agency “exercises of discretion” are 
reviewed “pursuant to the ‘arbitrary, capricious, abuse of discretion’ 
standard,” which, “put simply, requires agencies to make policy in a manner 
that is not arbitrary and capricious.”108 

The Supreme Court outlined the judicial standard for arbitrary and 
capricious review in the seminal administrative law case Motor Vehicle 
Manufacturers Ass’n of the United States v. State Farm Mutual Automobile 
Insurance Co.109  There, the Court reviewed a final rule promulgated by the 
National Highway Traffic Safety Administration (NHTSA), which rescinded 
a regulation requiring passive restraint systems in automobiles.110  The Court 
found the rescission arbitrary and capricious because the agency failed to 
consider alternatives to the rescission and other relevant factors.111 

Within this context, the Court held an agency’s decision is arbitrary and 
capricious if (1) the agency  relied on factors Congress did not intend for it 
to consider, (2) the agency did not consider a central aspect of the problem, 
(3) it explained its decision in a manner that defied the evidence before the 
agency, or (4) the decision is so improbable that it cannot be “ascribed to a 
difference in view or the product of agency expertise.”112  Judicial review 
under the State Farm standard is understood to be a “hard look review.”113 

In his concurrence, then–Associate Justice William H. Rehnquist pointed 
out that NHTSA’s decision to change course occurred because of a change 
in presidential administration.114  And while a “change in administration 
brought about by the people casting their votes is a perfectly reasonable basis 
for an executive agency’s” change in approach, the agency still must 

 

 105. 5 U.S.C. § 704.  Only final agency action may be reviewed, but a “preliminary, 
procedural, or intermediate agency action or ruling not directly reviewable is subject to review 
on the review of the final agency action.” Id.  For additional information on what constitutes 
final agency action, see generally Stephen Hylas, Note, Final Agency Action in the 
Administrative Procedure Act, 92 N.Y.U. L. REV. 1644 (2017). 
 106. 5 U.S.C. § 551(13). 
 107. Id. § 706. 
 108. Carrie Rosenbaum, Arbitrary Arbitrariness Review, 100 DENV. L. REV. 773, 790 
(2023). 
 109. 463 U.S. 29 (1983); id. at 40–57 (outlining and applying the prevailing standard for 
arbitrary and capricious review under the APA). 
 110. Id. at 30. 
 111. Id. at 43, 46. 
 112. Id. at 43. 
 113. For more on hard look review, and its current form, see generally Nikol Oydanich, 
Note, Chief Justice Roberts’s Hard Look Review, 89 FORDHAM L. REV. 1635 (2021) (providing 
an overview of hard look review historically and in the current Court). 
 114. State Farm, 463 U.S. at 59 (Rehnquist, J., concurring). 
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“remain[] within the bounds established by Congress.”115  Such bounds 
include the agency’s organic statute and the APA.116  There, NHTSA acted 
outside “the bounds” established by Congress in failing to comply with the 
APA.117 

The Court expanded on what may constitute an arbitrary and capricious 
change in policy in Smiley v. Citibank.118  There, the Court reviewed the 
comptroller of the currency’s interpretation119 of the National Bank Act.120  
The Court held that the comptroller’s interpretation of the term “interest” was 
reasonable.121  The petitioner argued that the comptroller’s interpretation 
should be overturned because of inconsistencies with prior interpretations or 
positions of the comptroller.122  In rejecting this argument, the Court 
explained that a failure to account for “legitimate reliance on prior 
interpretation” may be arbitrary, capricious, or an abuse of discretion.123  But 
if an agency sufficiently avoids such “pitfalls,” “change is not 
invalidating.”124 

The Court further explored the meaning of the arbitrary and capricious 
standard in FCC v. Fox Television Stations, Inc.125  There, the Court 
explicitly linked its consideration of arbitrary and capricious 
decision-making to the existence of reliance interests.126  Fox Television 
Stations (“Fox”) sought review of a change in policy implementation by the 
Federal Communications Commission (FCC), wherein the FCC enforced its 
indecency ban against “fleeting expletives” in a manner contrary to its past 
enforcement policies.127  The Court found the FCC’s policy adjustment 
permissible because a change in policy need not involve a “more detailed 
justification than what would suffice for a new policy created on a blank 
slate.”128  However, the Court outlined that a detailed justification would be 
required “when [an agency’s] prior policy has engendered serious reliance 
interests that must be taken into account.”129  Therefore, changing policy 
without such consideration would be arbitrary or capricious.130 

 

 115. Id. 
 116. Id. 
 117. Id. 
 118. 517 U.S. 735 (1996). 
 119. Id. at 739–40.  The comptroller is the official charged with administering the National 
Bank Act. Ch. 106, 13 Stat. 99 (1864); Smiley, 517 U.S. at 739–40. 
 120. Ch. 106, 13 Stat. 99 (1864) (codified as amended in scattered sections of 12 U.S.C.). 
 121. Smiley, 517 U.S. at 747. 
 122. Id. at 735. 
 123. Id. at 742. 
 124. Id. 
 125. 556 U.S. 502 (2009). 
 126. Id. at 515. 
 127. Id. at 518.  For more information on the FCC’s indecency ban, see id. at 506. 
 128. Id. at 515. 
 129. Id. 
 130. Id. 
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More recently, in Encino Motorcars, LLC v. Navarro,131 the Court 
reviewed an interpretation of the Fair Labor Standards Act of 1938132 
(FLSA) by the U.S. Department of Labor (DOL) permitting “service 
advisors” to receive overtime pay.133  The Court held that the DOL 
insufficiently explained the regulation and therefore its interpretation would 
not be entitled to deference.134  In promulgating the regulation, the Court 
found the DOL “gave almost no reasons at all” and because “of the serious 
reliance interests at stake, the Department’s conclusory statements [did] not 
suffice to explain its decision.”135  Without a “reasoned explanation,” such 
departure from a “longstanding earlier position results in a rule that cannot 
carry the force of law,”136 rendering the promulgation unlawful under the 
APA’s arbitrary and capricious standard. 

The Court’s precedents make clear that failing to consider reliance 
interests can render an agency’s decision arbitrary and capricious under the 
APA and that reliance interests are often commercial and pecuniary in nature.  
In Smiley, the reliance interest was the potential for credit card late fees.137  
Similarly, in Fox Television Stations, Fox faced future monetary penalties.138  
And in Encino, the plaintiffs sought remuneration for overtime work.139  
Part I.D.2 outlines the recent application of administrative reliance, which 
departs from precedent. 

2.  Administrative Reliance:  Regents and the 
Resurgence of Hard Look Review 

Much of the Court’s jurisprudence regarding the role of reliance interests 
in arbitrary and capricious review focuses on pecuniary reliance, where the 
financial implications of an agency’s change in policy are significant and felt 
by regulated entities themselves.  The Court, however, further expanded the 
scope of reliance interests to include nonregulated entities in Department of 
Homeland Security v. Regents of the University of California. 

In June 2012, during President Barack Obama’s first administration, DHS 
issued a memorandum (the “2012 Memo”) announcing a new program now 
known by its acronym:  Deferred Action for Childhood Arrivals (DACA).140  
DACA is agency action in the form of prosecutorial discretion and offers 

 

 131. 579 U.S. 211 (2016). 
 132. Ch. 676, 52 Stat. 1060. 
 133. Encino Motorcars, 579 U.S. at 214. 
 134. Id. at 221–23. 
 135. Id. at 224. 
 136. Id. 
 137. Smiley v. Citibank (S.D.), N.A., 517 U.S. 735, 737 (1996). 
 138. FCC v. Fox Television Stations, Inc., 556 U.S. 502, 541 (2009) (Stevens, J., 
dissenting) (finding that “broadcasters have a substantial interest in regulatory stability; the 
threat of crippling financial penalties looms large over these entities”). 
 139. Encino Motorcars, 579 U.S. at 214. 
 140. Memorandum from Janet Napolitano, Sec’y, Dep’t of Homeland Sec., to David 
Aguilar, Acting Comm’r, U.S. Customs & Border Prot., et al. 1 (June 15, 2012), https:// 
www.dhs.gov/xlibrary/assets/s1-exercising-prosecutorial-discretion-individuals-who-came-
to-us-as-children.pdf [https://perma.cc/GVP7-BG3U]. 
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liminal immigration status to certain noncitizens who arrived in the United 
States as children.141  DACA recipients may also apply for work 
authorization.142 

In 2014, DHS issued another memorandum (the “2014 Memo”) extending 
deferred action to some parents of U.S. citizens or permanent residents in a 
program called Deferred Action for Parents of Americans and Lawful 
Permanent Residents (DAPA).143  The 2014 Memo also expanded DACA, 
increasing the length of the liminal status and expanding its eligibility 
criteria.144  Both the 2012 Memo and 2014 Memo said the programs 
conferred “no substantive right, immigration status or pathway to 
citizenship.”145 

Multiple states challenged the 2014 Memo146 under the APA and Take 
Care Clause of the Constitution.147  The U.S. Court of Appeals for the Fifth 
Circuit granted a nationwide injunction, finding that DAPA and the DACA 
expansion contravened the INA and the APA.148  The Fifth Circuit, however, 
left the DACA program as initially envisioned in the 2012 Memo in effect.149 

In 2017, after President Trump assumed office for his first term, DHS 
rescinded the 2014 Memo150 but left the 2012 Memo creating DACA “in 
effect.”151  In September 2017, however, the first Trump administration 
issued a memorandum (the “DACA Rescission Memo”) terminating 
DACA.152  Attorney General Jeff Sessions claimed to Acting Secretary of 
Homeland Security Elaine C. Duke that DACA was unlawful, stating it 
“shared the ‘same legal . . . defects that the courts recognized as to DAPA’ 

 

 141. Id. at 2. 
 142. Id. at 3. 
 143. Memorandum from Jeh Johnson, Sec’y, Dep’t of Homeland Sec., to León Rodríguez, 
Dir., U.S. Citizenship & Immigr. Sers., et al. 3–4 (Nov. 20, 2014), https://www.dhs.gov/ 
sites/default/files/publications/14_1120_memo_deferred_action_2.pdf [https://perma.cc/V5 
ZL-F3GD]. 
 144. Id. 
 145. Id.; Napolitano, supra note 140, at 3. 
 146. See Timeline:  DACA in the Courts, NAT’L IMMIGR. L. CTR. (Nov. 17, 2025), 
http://nilc.org/resources/timeline-daca-in-the-courts/ (on file with the Fordham Law Review).  
Twenty-six states challenged DAPA. See Texas v. United States, 809 F.3d 134, 146 (5th Cir. 
2015). 
 147. U.S. CONST. art. II, § 3; see Texas v. United States, 809 F.3d at 134. 
 148. See Texas v. United States, 809 F.3d at 184 (finding that “DAPA is not authorized by 
statute”). 
 149. Id. 
 150. Memorandum from John F. Kelly, Sec’y, Dep’t of Homeland Sec., to Kevin K. 
McAleenan, Acting Comm’r, U.S. Customs & Border Prot., et al. (June 15, 2017), https:// 
www.dhs.gov/sites/default/files/publications/DAPA%20Cancellation%20Memo.pdf [https:// 
perma.cc/68EG-TF5V]. 
 151. Id. 
 152. Memorandum from Elaine C. Duke, Acting Sec’y, Dep’t of Homeland Sec., to James 
W. McCament, Acting Dir., U.S. Citizenship & Immigr. Servs., et al. (Sep. 5, 2017), https:// 
www.dhs.gov/archive/news/2017/09/05/memorandum-rescission-daca [https://perma.cc/FR 
27-PHFY]. 
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and was ‘likely’ to meet a similar fate.”153  Attorney General Sessions thus 
recommended that DHS rescind the 2012 Memo. 

Accordingly, Secretary Duke issued a terse memorandum purporting to 
rescind DACA.154  The memorandum did not consider nor mention reliance 
interests once.155  Several groups filed suits challenging this action, alleging 
the rescission was arbitrary and capricious under the APA and contravened 
equal protection under the Fifth Amendment.156 

In response to the litigation, Secretary Duke’s successor, Secretary 
Kirstjen M. Nielsen, provided new justifications to further explain the 
rescission.157  Secretary Nielsen briefly discussed the reliance interests of 
DACA recipients but stated she did not believe that the “asserted reliance 
interests outweigh[ed] the questionable legality of the DACA policy and the 
other reasons for ending the policy.”158 

The Supreme Court granted certiorari and vacated the rescission of DACA 
because it procedurally violated the APA.159  Notably, the Court did not 
weigh in on the lawfulness of DACA.160  Rather, it interrogated the rescission 
procedure, finding that Secretary Duke treated the attorney general’s 
illegality determination regarding only the immigration benefits aspect of 
DACA as a sufficient basis for ending the whole program.161  The attorney 
general, however, focused solely on the provision of immigration benefits, 
not the forbearance aspect of the program.162  Therefore, the Court found that 
Secretary Duke failed to consider an important aspect of the policy and 
rescinded both “prongs” of the program without due consideration.163 

 

 153. Dep’t of Homeland Sec. v. Regents of the Univ. of Cal., 140 S. Ct. 1891, 1903 (2020); 
see also Letter from Jefferson B. Sessions III, Att’y Gen. of the U.S., to Elaine C. Duke, Acting 
Sec’y, Dep’t of Homeland Sec. (Sep. 4, 2017), https://www.dhs.gov/sites/default/files/ 
publications/17_0904_DOJ_AG-letter-DACA.pdf [https://perma.cc/V7P6-JRNM] (“DACA 
policy has the same legal and constitutional defects that the courts recognized as to DAPA, 
[and] it is likely that potentially imminent litigation would yield similar results with respect to 
DACA.”). 
 154. Memorandum from Elaine C. Duke to James W. McCament et al., supra note 152. 
 155. Id. 
 156. See Regents, 140 S. Ct. at 1903. 
 157. Memorandum from Kirstjen M. Nielsen, Sec’y, Dep’t of Homeland Sec. (June 22, 
2018), https://www.dhs.gov/sites/default/files/publications/18_0622_S1_Memorandum_DA 
CA.pdf [https://perma.cc/VSM6-C9WH].  Secretary Nielsen offered three new reasons for 
DACA’s rescission:  (1) DACA is “contrary to law,” (2) DACA was appropriately rescinded 
because of “serious doubts about [DACA’s] legality,” and (3) “DHS should enforce the 
policies reflected in the laws adopted by Congress and should not adopt public policies of 
non-enforcement of those laws for broad classes.” Id. at 2. 
 158. Id. at 3. 
 159. Regents, 140 S. Ct. at 1913–14. 
 160. Id. at 1910 (“Because of these gaps in respondents’ briefing, we do not evaluate the 
claims challenging the explanation and correctness of the illegality conclusion.  Instead we 
focus our attention on respondents’ third argument—that Acting Secretary Duke ‘failed to 
consider . . . important aspect[s] of the problem’ before her.” (quoting Motor Vehicle Mfrs. 
Ass’n of the U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983)). 
 161. Id. 
 162. Id. at 1913. 
 163. See State Farm, 463 U.S. at 29. 
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While Secretary Duke’s failure to consider an “important aspect of the 
problem”164 rendered the rescission arbitrary and capricious, the Court also 
found that the failure to seriously consider the parties’ reliance interests 
constituted a procedural failure.165  The government argued it need not 
consider reliance interests because the DACA program did not confer 
“substantive rights,” but the Court determined agencies must consider 
reliance interests notwithstanding whether the program confers substantive 
rights.166 

The Court discussed potential reliance interests, including how many 
DACA recipients had “enrolled in degree programs, embarked on careers, 
started businesses, purchased homes, and even married and had children.”167  
The Court even considered how the effects of losing status would “‘radiate 
outward’ to DACA recipients’ families, including their 200,000 U.S.-citizen 
children, to the schools where DACA recipients study and teach, and to the 
employers who have invested time and money in training them.”168  The 
scope of the loss would include the U.S. economy as well—estimates 
indicated exclusion of DACA recipients from the workforce would lead to a 
loss of “$215 billion in economic activity and an associated $60 billion in 
federal tax revenue over the next ten years.”169  Additionally, the Court noted 
“[s]tates and local governments could lose $1.25 billion in tax revenue each 
year.”170 

The Court’s discussion of reliance interests departed from precedent.  The 
justices appeared willing to discuss reliance interests created by a 
discretionary immigration program.171  Moreover, while much of the Court’s 
reliance interest discussion included financial considerations, like enrolling 
in degree programs, it also appeared to consider a nonpecuniary reliance 
interest:  permission to remain lawfully in the United States.172  Additionally, 
the discussion regarding the reliance interests which “radiate outwards” from 
DACA recipients opened the door to the consideration of regulatory 

 

 164. Id. at 51. 
 165. Regents, 140 S. Ct. at 1913. 
 166. Id. 
 167. Brief for Respondent at 41, Regents, 140 S. Ct. 1891 (2020) (No. 18-587). 
 168. Regents, 140 S. Ct. at 1913 (quoting Brief for Respondent, supra note 167, at 41–42). 
 169. Id. at 1914. 
 170. Id. 
 171. Id. at 1913–14. 
 172. See William Vester, Note, Turning Square Corners:  Regents and 
Arbitrary-and-Capricious Review’s Distributional Stakes, 134 YALE L.J. 2182, 2185 (2025) 
(“In a portion of the opinion that scholars have largely overlooked, Roberts indicated that the 
expectations of DACA recipients’ families, employers, and communities about the program’s 
continuity also constituted ‘noteworthy’ reliance-interest claims that DHS was required to 
acknowledge.”); see also Cristina M. Rodríguez, Reading Regents and the Political 
Significance of Law, 2020 SUP. CT. REV. 1, 28 (2021) [hereinafter Rodríguez, Reading 
Regents] (“Chief Justice Roberts’s recitation of the individual and social reliance interests 
generated by DACA certainly highlights how non-citizens, advocates, and determined 
officials, through legal forms and legal contestation, have changed the social meaning of 
unlawful status.”). 
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beneficiaries’ reliance interests.  Regulatory beneficiaries are “unregulated 
parties who benefit indirectly from agency action targeted at others.”173 

In expanding reliance interests for the purposes of arbitrary and capricious 
review to noncitizens and regulatory beneficiaries, the Court may also have 
created a pathway for states seeking to oppose expansions in immigration to 
challenge federal immigration policy.  Part I.D.3 explores recent invocations 
of administrative reliance in lower federal courts. 

3.  Administrative Reliance:  
The Aftermath of Regents 

Since the Regents decision, the Supreme Court has not clarified its position 
on reliance interests.  Regents potentially signaled heightened judicial review 
of administrative action, particularly where agencies “change course,”174 but 
left many unanswered questions for lower federal courts. 

For example, in Texas v. Biden,175 Texas and Missouri brought an action 
against DHS, alleging that the government’s termination of the Migrant 
Protection Protocols (MPP) violated the APA.176  The Trump administration 
announced the MPP program, often referred to as the “Remain in Mexico” 
program, in 2018.177  The program required DHS to “return certain 
non-Mexican nationals arriving by land from Mexico back to Mexico to 
await the results of their removal proceedings.”178  Throughout the program, 
the United States forcibly returned approximately 68,000 people to Mexico 
to wait for an immigration hearing.179 

Within six months of President Biden taking office, DHS suspended and 
then terminated MPP,180 citing human rights violations and “serious 

 

 173. Vester, supra note 172, at 2185.  Regulatory beneficiaries do not have the same review 
mechanism rights as regulated entities:  “whether regulatory beneficiaries can hold an agency 
accountable for implementing a particular statutory program will depend on the ability of 
beneficiaries to invoke external mechanisms of control.” Nina A. Mendelson, Regulatory 
Beneficiaries and Informal Agency Policymaking, 92 CORN. L. REV. 397, 419–20 (2007). 
 174. Vester, supra note 172, at 2231. 
 175. 554 F. Supp. 3d 818 (N.D. Tex. 2021), aff’d, 20 F.4th 928 (5th Cir. 2021), rev’d, 142 
S. Ct. 2528 (2022); id. at 828. 
 176. Id. at 828. 
 177. The “Migrant Protection Protocols”:  An Explanation of the Remain in Mexico 
Program, AM. IMMIGR. COUNCIL (Feb. 1, 2024), https://www.americanimmigrationcouncil. 
org/fact-sheet/migrant-protection-protocols/ [https://perma.cc/C2QU-9SP2]. 
 178. Texas v. Biden, 646 F. Supp. 3d 753, 761 (N.D. Tex. 2022). 
 179. AM. IMMIGR. COUNCIL, supra note 177.  Many people subject to MPP faced “acute 
psychological distress and exhibited signs of trauma” and almost every individual interviewed 
by the National Immigrant Justice Center “had been directly harmed and/or threatened by state 
actors in Mexico.” Field Update:  Biden Administration’s Migrant Protection Protocols Are 
Rife with Due Process and Human Rights Violations, NAT’L IMMIGR. JUST. CTR. (Dec. 15, 
2021), https://immigrantjustice.org/press-release/field-update-biden-administrations-migra 
nt-protection-protocols-are-rife-with-due-process-and-human-rights-violations/ [https://per 
ma.cc/7S6B-CAZ7].  Advocates also raised alarms about broad deprivations of meaningful 
access to counsel. Id.  Many people “detained by CBP . . . were not provided with information 
about the MPP process or how to access counsel.” Id. 
 180. See Memorandum from Alejandro N. Mayorkas, Sec’y, Dep’t of Homeland Sec., to 
Troy A. Miller, Acting Comm’r, U.S. Customs & Border Prot., et al. (June 1, 2021), 
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logistical problems caused by the program.”181  Following the termination, 
Texas and Missouri brought suit to challenge the rescission.182  After a 
complicated procedural history,183 the U.S. District Court for the Northern 
District of Texas heard the merits of the case relating to the APA. 

The Northern District of Texas granted Texas and Missouri’s motion to 
stay the termination of the program in part because of DHS’s failure to 
sufficiently consider the reliance interests of the states when rescinding 
MPP.184  The court reasoned that Regents required the consideration of 
states’ reliance interests.185  It found that “[j]ust as DHS was required to 
consider states’ reliance interests before terminating DACA, Defendants 
must consider states’ reliance interests before terminating MPP.”186  The 
very logic that saved DACA from rescission rendered it much more difficult 
to end MPP. 

Similarly, in Texas v. United States,187 the Fifth Circuit continued its 
expansion of what qualifies as a reliance interest.  There, Texas and 
Louisiana brought an action against DHS in response to policy procedures 
outlining enforcement priorities for detaining individuals.188  The court 
found DHS’s action arbitrary and capricious in part because of the agency’s 
failure to adequately consider the reliance interests of Texas and 
Louisiana.189  The court found that DHS’s analysis was “dismissive” and that 
the agency had dotted “‘i’s’ and cross[ed] ‘t’s’ without actually saying 
anything.”190  The court also found that DHS minimized the influence of its 
policy on the states by characterizing them as possible “downstream 
impacts.”191  Such language invokes the Regents Court’s description of 
reliance interests that “radiate outward.”192  Texas v. Biden and Texas v. 
United States thus reveal that some courts are willing to expand Regents to 
include states’ “reliance interests” in “pre-existing” policies, even when it is 

 

https://www.dhs.gov/sites/default/files/publications/21_0601_termination_of_mpp_program.
pdf [https://perma.cc/8HME-JCCX]. 
 181. AM. IMMIGR. COUNCIL, supra note 177. 
 182. See Texas v. Biden, 554 F. Supp. 3d 818, 828 (N.D. Tex. 2021), aff’d, 20 F.4th 928 
(5th Cir. 2021), rev’d, 142 S. Ct. 2528 (2022). 
 183. See Texas v. Biden, 646 F. Supp. 3d at 761.  For information on the Supreme Court 
case preceding the district court decision, see infra Part II.B.2. 
 184. See Texas v. Biden, 646 F. Supp. 3d at 778–80. 
 185. Id. at 779. 
 186. Id.; see also Cristina Rodríguez & Adam Cox, The Fifth Circuit’s Interventionist 
Administrative Law and the Misguided Reinstatement of Remain in Mexico, JUST SEC. (Dec. 
21, 2021), https://www.justsecurity.org/79617/the-fifth-circuits-interventionist-administrati 
ve-law-and-the-misguided-reinstatement-of-remain-in-mexico/ [https://perma.cc/TX9U-DC 
RF].  This article is about the preceding Fifth Circuit opinion but the logic nonetheless applies 
to the district court order. 
 187. 40 F.4th 205 (5th Cir. 2022); id. at 228. 
 188. Id. 
 189. Id. 
 190. Id. 
 191. Id. 
 192. Dep’t of Homeland Sec. v. Regents of the Univ. of Cal., 140 S. Ct. 1891, 1914 (2020). 
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unclear whether states are either regulated entities or regulatory 
beneficiaries.193 

Lower federal court decisions outside the Fifth Circuit similarly reveal an 
openness to the Regents-style interrogation of whether agencies sufficiently 
considered reliance interests when changing position and cite Regents to 
support such an expansion. 

The U.S. District Court for the Eastern District of California found that the 
reliance of California and its agencies on continued funding for transit 
projects constituted a cognizable reliance interest.194  The U.S. District Court 
for the Northern District of California held that legal service providers’ 
dependence on an Executive Office for Immigration Review (EOIR) policy 
also constituted a salient reliance interest.195  The same court found that the 
planning and reorganization of local municipalities and organizations based 
on a census plan constituted sufficient reliance.196 

The U.S. District Court for the District of Massachusetts held that 
Massachusetts, medical associations, universities, and related groups’ 
dependence on “individually negotiated rates” constituted a reliance 
interest.197  The U.S. District Court for the Southern District of New York 
found that the Metropolitan Transportation Authority’s reliance on planned 
funding constituted a reliance interest.198  Multiple courts have found that 
states and related organizations’ dependence on anticipated funds constitutes 
a reliance interest.199 

 

 193. Texas v. United States, 40 F.4th at 228; see also Texas v. Biden, 646 F. Supp. 3d 753, 
779 (N.D. Tex. 2022). 
 194. Amalgamated Transit Union, Int’l v. U.S. Dep’t of Lab., No. 20-CV-00953, 2021 WL 
6002212, at *9 (E.D. Cal. Dec. 20, 2021) (holding that the failure of the U.S. Department of 
Labor to consider reliance interests likely meant the agency action “suffer[ed] from the same 
two flaws under the APA that proved fatal in Regents”). 
 195. Centro Legal de la Raza v. Exec. Off. for Immigr. Rev., 524 F. Supp. 3d 919, 970–71 
(N.D. Cal. 2021) (determining that “plaintiffs have shown a likelihood of success on the merits 
of their claim that the elimination of sua sponte authority was arbitrary and capricious” largely 
in part because of the agency’s failure to consider reliance interests). 
 196. Nat’l Urb. League v. Ross, 489 F. Supp. 3d 939, 999 (N.D. Cal. 2020) (affirming that 
“[w]here an agency fails to consider reliance interests, its action is arbitrary and capricious” 
and therefore the U.S. Department of Commerce’s failure to consider reliance interests 
rendered the action arbitrary and capricious). 
 197. Massachusetts v. Nat’l Insts. of Health, 770 F. Supp. 3d 277, 290, 311 (D. Mass. 2025) 
(holding that the National Institutes of Health (NIH) acted arbitrarily and capriciously in part 
because of its failure to “appropriately consider the substantial and long-standing reliance 
interests” when altering supplemental guidance to its NIH Grants Policy Statement). 
 198. Metro. Transp. Auth. v. Duffy, 784 F. Supp. 3d 624, 686 (S.D.N.Y. 2025) (finding 
that the U.S. Department of Transit’s attempt to end New York’s Central Business District 
Tolling Program and the agency’s failure to consider plaintiffs’ reliance interests likely 
rendered the action arbitrary and capricious). 
 199. New York v. U.S. Dep’t of Just., No. 25-CV-00345, 2025 WL 2618023, at *13 (D.R.I. 
Sep. 10, 2025) (finding that the failure of four federal agencies to consider reliance interests 
when issuing notices regarding the Personal Responsibility and Work Opportunity 
Reconciliation Act of 1996 (PRWORA), which affects the states’ funding, rendered the 
notices arbitrary and capricious); Washington v. U.S. Dep’t of Health & Hum. Servs., 
No. 25-CV-01748, 2025 WL 3002366, at *19 (D. Or. Oct. 27, 2025) (finding the U.S. 
Department of Health and Human Services’ imposition of grant conditions arbitrary and 
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In the aforementioned cases, the district courts ruled that the failure to 
consider, or sufficiently consider, reliance interests rendered the underlying 
agency action arbitrary and capricious under the APA.200  The breadth of 
salient reliance interests determined by federal courts reveals the capacious 
bounds of reliance interest consideration.201  However, the Supreme Court 
has yet to clearly define the outer limits of this searching review.  Thus, 
litigants have raised such claims in wildly disparate circumstances and courts 
have had to evaluate these arguments without clear guidance from the Court. 

Part II discusses scholarly responses to Regents and its aftermath, as well 
as the Court’s attempts, or lack thereof, to cabin widespread use of reliance 
interests. 

II.  UNDERSTANDING THE 
SCOPE OF REGENTS 

Scholars have had varied responses to Regents.  Some celebrated the 
expansion of administrative reliance.202  Others contemplated the end of 
informal agency action.203  Regardless, the path forward remains unclear:  
the extent to which reliance interests must be considered when changing from 
one policy to another and whose reliance interests “count” remain open 
questions. 

Part II.A explores scholarly responses to the heightened scrutiny employed 
in Regents, with Part II.A.1 focusing on the benefits of a wide-reaching 
definition of reliance interests and Part II.A.2 considering the 
counterargument.  Part II.B looks at recent Supreme Court cases addressing 
reliance interests. 

A.  Administrative Reliance:  
Responses to Regents 

Scholars reacted strongly to the invocation of administrative reliance 
interests in Regents.  The two “camps” may be described as (1) supporters of 
administrative reliance considerations for administrative continuity and 
avoiding whiplash and (2) opponents to restraints on agency action.  This 
section explores both sides of the administrative reliance debate. 

 

capricious in part for failure to consider reliance interests); Colorado v. U.S. Dep’t of Health 
& Hum. Servs., 788 F. Supp. 3d 277, 307 (D.R.I. 2025) (finding that the U.S. Department of 
Health and Human Services’ “Public Health Funding Decision was arbitrary and capricious 
because it failed to consider the States’ reliance interests on the funds and the devastating 
consequences that would result from abruptly terminating critical public health 
appropriations”). 
 200. See supra notes 194–99 and accompanying text. 
 201. See supra notes 194–99 and accompanying text. 
 202. See infra Part II.A.1. 
 203. See infra Part II.A.2. 
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1.  Avoiding Regulatory Whiplash:  
Benefits of Administrative Continuity 

William Vester posits that Regents can be understood to stand for the idea 
that “judicial enforcement of administrative law’s sometimes-byzantine 
requirements must protect the populations least likely to have ex ante 
influence with agency decision makers.”204  This would include considering 
the reliance interests of regulatory beneficiaries.205  Within Regents, this 
meant considering the “expectations of DACA recipients’ families, 
employers, and communities about the program’s continuity”—an expansion 
of reliance interests beyond the regulated entities themselves.  Vester 
interprets this as a positive change.206 

More broadly, Professor Peter S. Margulies argues that administrative 
reliance interests should be respected “to avoid needless disruptions in life 
plans.”207  Without due consideration, rapid policy changes “inhibit[] 
planning and long-term thinking” and may “breed[] anxiety.”208  Failing to 
consider reliance interests and granting each administration ultimate power 
in changing policy disturbs continuity, “leaving results up for grabs with each 
change in administration.”209 

Professor Benjamin Eidelson finds that the arbitrary and capricious 
analysis in Regents constitutes a necessary addition to “democratic 
functioning.”210  In requiring decisions to be sufficiently defensible, courts 
may assist constituents in judging “their leaders accurately and . . . 
modify[ing] their own attitudes toward those leaders accordingly.”211 

Professor Carrie Rosenbaum builds on this analysis, finding that Regents 
opened a middle ground between “volatility” and “ossification” such that 
arbitrariness review could serve as an “accountability-forcing tool.”212  If 
“courts require agencies to provide transparent and substantive 
reason-giving,” then where policies are premised on a president’s agenda, 
“voters can theoretically channel their dissatisfaction or approval through 
electoral decisions.”213  When such policy decisions are not grounded in law 
or facts, however, entrenching such decisions in this way may “foster[] 
presidential dictatorship.”214 

 

 204. Vester, supra note 172, at 2248. 
 205. Vester defines regulatory beneficiaries as “unregulated parties who benefit indirectly 
from agency action targeted at others.” Id. at 2185. 
 206. Id. 
 207. Peter Margulies, Immigration Law’s Boundary Problem:  Determining the Scope of 
Executive Discretion, 74 HASTINGS L.J. 679, 694 (2023). 
 208. Id. 
 209. Id. 
 210. Benjamin Eidelson, Reasoned Explanation and Political Accountability in the Roberts 
Court, 130 YALE L.J. 1748, 1826 (2021). 
 211. Id. 
 212. Rosenbaum, supra note 108, at 796–97. 
 213. Id. at 797. 
 214. Id. at 794. 
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Professor Rosenbaum points to the potential importance of Regents-style 
arbitrary and capricious review because of the increase of executive and 
administrative power, congressional gridlock, the “divisive” political stage, 
and a decrease in the trust of government legitimacy.215  However, Professor 
Rosenbaum cautions against the use of arbitrariness review where it “masks 
politically influenced judicial predilection,” the use of which may render the 
“accountability-forcing gains” lost.216 

Professors Michael A. Livermore and Daniel Richardson potentially go 
further than Professor Rosenbaum, finding that increased or heightened 
review of rescissions may “mitigate the costs of political instability,” which 
could lead to “more incremental policymaking.”217  Such scrutiny would 
push agencies to regulate with a “more forward-looking . . . agenda.”218  If 
courts review agency action with more vigor, particularly where agencies are 
revisiting or changing previous policy decisions, “the agency will have 
greater reason to look in new directions.”219  While Professors Livermore 
and Richardson do not posit that “all deregulation should be more difficult 
than imposing new regulations,” they do find that agencies should “provide 
a more thorough explanation” when departing from a regulatory agenda than 
when “operating from a blank slate.”220 

Scholars supporting an expansive reading of Regents find that arbitrary 
and capricious review scrutinizing administrative reliance interests may 
bolster democratic accountability and create continuity upon which regulated 
persons can depend.221  While such “stickiness” may render it more difficult 
to change policy or impossible to completely change course, some scholars 
appear to support judicial scrutiny that encourages “incremental 
policymaking.”222  Part II.A.2 explores how consideration of reliance 
interests may inhibit democratic functioning. 

2.  Administrative Ossification:  
Antidemocratic? 

While multiple scholars agree with the arbitrary and capricious analysis in 
Regents, others fear that partisan ossification may grow if agency policy 
decisions are increasingly difficult to change. 

Professor Haiyun Damon-Feng finds that Regents left a “gap” in the 
judiciary’s understanding of the scope and consideration of reliance interests, 
thus rendering the doctrine “vulnerable to weaponization by partisan 
litigants.”223  Particularly, Professor Damon-Feng points out that states may 

 

 215. Id. at 809. 
 216. Id. 
 217. Michael A. Livermore & Daniel Richardson, Administrative Law in an Era of 
Partisan Volatility, 69 EMORY L.J. 1, 63 (2019). 
 218. Id. 
 219. Id. 
 220. Id. 
 221. See supra notes 210–17 and accompanying text. 
 222. See supra notes 210–17 and accompanying text. 
 223. Damon-Feng, supra note 29, at 1748. 
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use administrative reliance to combat policies with which they disagree.224  
Such actions would impact the ability of a president’s administration to 
institute its own policy and ultimately may be viewed as a democratic 
impediment.225 

Lower federal courts have already permitted the invocations of 
administrative reliance to stop or slow agency action.226  In doing so, courts 
have “substitute[d] litigants’ and judges’ policy views for those of agencies 
and, often, the president,”227 thus supporting Professor Damon-Feng’s 
argument that consideration of reliance interests, when taken to an extreme, 
may contravene democratic principles.228 

Other scholars raise a similar fear of reliance interest aggrandizement 
because most agency actions may create reliance interests, and therefore, the 
“way the Court deploys them in Regents could undermine the very act of 
policy change.”229  With widespread creation of reliance interests, court 
rulings in the interim have “concretely demonstrated the decision’s potential 
to ossify discretionary policies adopted in prior administrations.”230 

Professor Cristina Rodríguez further warns about the 
“hyperproceduralization of agency action,” which may slow policy changes 
and limit the ability of a new president to effectuate change.231  Such a system 
may be viewed as a win for “lawmakers” and “public interest litigants” who 
seek to stop or slow rescissions of agency action to further their policy 
goals.232  However, Professor Rodríguez warns of the difficulty of 
determining whether “empirically . . . any side wins with this gambit.”233 

Professor Zachary Price agrees with Professor Rodríguez, finding that 
Regents intensified the “entrenchment problem.”234  He argues further that 
the Court’s reasoning may create confusion in the law regarding federal 
nonenforcement policies, thus opening “the door to future executive 
unilateralism.”235  Rather than fearing that the ossification of the agency 
regulatory process will inhibit future presidential administrations, Professor 
Price points to the potential unrestrained power of the current executive 
creating such policies.236 

Professor Price, however, finds that vacillations between “opposite 
policies in multiple domains is probably not the best way to run a 
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superpower.”237  But, he argues, the response to such “swing[s]” should not 
be stricter arbitrary and capricious analysis that considers reliance 
interests.238  Rather, courts may instead limit inconsistencies by holding 
unlawful agency action that surpasses what is statutorily permissible.239  
While the Regents Court did not choose such a path, Professor Price finds it 
unsurprising that reliance interests are now being weaponized by states to 
avoid changes in policy:  “In the law, a win in one case often requires paying 
the piper down the road.”240 

Rachael Savage points to another potential problem in the Court’s 
decision.  Even though the Court acknowledges the serious reliance interests 
of DACA recipients and their families, the Court nonetheless leaves the 
possibility of rescinding DACA on the table.241  In doing so, “the Court did 
just what it chastised DHS for:  fail[ing] to address the reliance issues at 
stake.”242 

Critics of Regents-style reasoning point to the potential ossification of the 
administrative state.243  The Biden administration’s attempted rescission of 
MPP provides an important corollary to the Trump administration’s initial 
attempt to end DACA.244  Where this leaves arbitrary and capricious review 
remains unclear.  Without additional guidance from the Court, lower federal 
courts may continue to expand or contract Regents.  Part II.B outlines recent 
Supreme Court cases that may signal a future narrowing of administrative 
reliance. 

B.  Attempts to Rein in Reliance? 

Lower federal courts continue to apply Regents with varying scopes,245 but 
three recent Supreme Court cases may signal a “reining in” of the wide scope 
hinted at in Regents.246 

In Supreme Court cases since Regents, the Court has declined to wholly 
clarify its understanding of reliance interests, even when lower federal courts 
found that the failure to consider reliance interests rendered the same agency 
action arbitrary and capricious.247  The Court’s general silence reveals a 
divergent understanding among federal courts regarding what constitutes 
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legitimate and illegitimate reliance interests and who may raise such 
claims.248 

1.  Biden v. Missouri 

In Biden v. Missouri,249 the Court found that the secretary of the U.S. 
Department of Health and Human Services did not exceed his statutory 
authority in promulgating an interim rule which instituted a COVID-19 
vaccine mandate in specific healthcare settings.250  The mandate required 
COVID-19 vaccines in facilities receiving Medicare and Medicaid 
funding.251  Failure to comply would render the facility ineligible for further 
Medicare and Medicaid funding.252 

In one of the lower federal court decisions253 leading to Biden v. Missouri, 
however, the U.S. District Court for the Eastern District of Missouri found 
that the vaccine mandate constituted a change in course and the agency’s 
failure to consider reliance interests rendered the mandate arbitrary and 
capricious.254  In the other federal court decision255 leading to Biden v. 
Missouri, the U.S. District Court for the Western District of Louisiana 
similarly found the vaccine mandate arbitrary and capricious for failure to 
consider states’ reliance on Medicare and Medicaid funding.256 

The Supreme Court decision failed to mention reliance interests at all.257  
The Court found that the vaccine mandate survived arbitrary and capricious 
review258 but did not explicitly state whether the arbitrary and capricious 
analysis by the lower federal courts adhered to Regents precedent.259  The 
Court reminded lower federal courts, however, that the role of courts in 
arbitrary and capricious review is to “simply ensur[e] that the agency has 
acted within a zone of reasonableness.”260  Nevertheless, the Court did not 
take this opportunity to clarify its Regents ruling. 
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2.  Biden v. Texas 

In Biden v. Texas,261 the Court reviewed the Fifth Circuit’s decision 
finding the rescission of MPP arbitrary and capricious under the APA.262  
The Court cabined its review to the states’ claims that the rescission of MPP 
violated the INA and that the agency action was not final.263 

The Fifth Circuit decision found, in part, that the rescission was arbitrary 
and capricious for failure to consider reliance interests of two states:  Texas 
and Missouri.264  The Fifth Circuit found that the agency did not engage in 
an in-depth analysis of states’ reliance interests and thus acted arbitrarily and 
capriciously under Regents.265  The court reasoned that “Regents contains 
not one hint that states’ reliance interests somehow fall outside the general 
rule,” notwithstanding the government’s argument that Regents “did not 
categorically hold that costs to states must be considered in undertaking any 
and all agency actions.”266 

While the Supreme Court ultimately found the rescission did not 
contravene the INA and constituted final agency action,267 it did not discuss 
reliance interests nor comment on the Fifth Circuit’s finding that the action 
was arbitrary and capricious.268  Some view such failure to cabin Regents as 
a “blessing” of the searching standard of arbitrary and capricious review.269  
Others view the failure to “endorse[]” or “repudiate[]” Regents as merely 
“leaving the door open for lower courts to use the doctrine to review policy 
change across the administrative state.”270  Both analyses lead to the same 
conclusion:  lower federal courts still remain without clear consensus 
regarding who may raise reliance claims, what constitutes a reliance interest, 
and to what extent such claims must be considered. 

3.  FDA v. Wages & White Lion 
Investments, L.L.C. 

In FDA v. Wages & White Lion Investments, L.L.C.,271 the Court offered 
its sharpest rebuke of wide-searching reliance interest interrogations in lower 
federal courts.272  The Court reviewed whether the U.S. Food and Drug 
Administration’s (FDA) change in application standards for approval to 
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market and sell certain e-cigarettes was arbitrary and capricious.273  The 
underlying opinion from the Fifth Circuit found the FDA’s actions arbitrary 
and capricious in part for failure to consider the companies’ reliance interests 
on previous application guidance.274 

In its opinion, the Supreme Court provided its first possible criticism of 
the wide-ranging and searching arbitrary and capricious review since 
Regents, finding that respondents’ understanding of the FDA’s application 
standards did not constitute a reliance interest.275  The Court stated, “a belief 
about how an agency is likely to exercise its enforcement discretion is not a 
‘serious reliance interes[t].’”276  The Court contrasted reliance interests it 
found salient in earlier cases, including the “decades of industry reliance” in 
Encino.277  However, while this case may have cabined shorter-term reliance 
issues, it still failed to provide a clear outline of reliance interest 
considerations for lower courts. 

Thus, Part III outlines an understanding of administrative reliance that 
protects the interests of litigants and combats against the expansion of a 
potentially unwieldy doctrine. 

III.  REIMAGINING RELIANCE INTERESTS:  
CONTINUED EXPANSION OR 
NECESSARY CONTRACTION? 

This part provides practical considerations for courts when facing reliance 
interest claims and argues that not all reliance interests must be treated 
equally.  Without further guidance from the Supreme Court, this Note argues 
for a return to the roots of Regents.  This Note contends that Regents did not 
open the floodgates to agency ossification or the consideration of every 
reliance interest.  Rather, the Court sought to respond to the government’s 
attempt to end a major discretionary immigration program without any 
consideration of the consequences. 

Regents expanded reliance interests of regulated entities to include reliance 
interests of regulatory beneficiaries when such interests are widespread and 
strong.278  This does not open the door to the searching consideration of the 
interests exclusively held by regulatory beneficiaries.  And for noncitizens, 
consideration of reliance interests may be one of the strongest claims to 
combat rescissions of long-standing immigration policy.  Without strong 
constitutional protections and no ex ante influence on agency action,279 the 
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decision-making agency’s consideration of the reliance interests of 
noncitizens in their liminal statuses remains paramount. 

This part explores a potential framework to guide future reliance interest 
interrogations and applies the framework to a recent rescission of liminal 
immigration status.  Part III.A explores whose reliance interests “count” and 
whose interests are likely outside of Regents’ scope.  Part III.B outlines what 
constitutes a reliance interest.  Part III.C explores how an agency must 
consider reliance interests.  Part III.D applies the aforementioned framework 
to the Trump administration’s recent rescission of deferred action for Special 
Immigrant Juvenile Status applicants.  Lastly, Part III.E explores the 
potential for agency ossification in courts’ consideration of reliance interests. 

A.  Whose Reliance Interests 
Are Considered? 

Regents does not hold that every reliance interest is salient.  The Court 
itself said that even when courts consider wide-ranging reliance interests, 
they should give less weight to more tangential interests.280  But recent 
federal court decisions have failed to apply this standard.281 

Regents focused on a gap-filling issue.  The Court found that both the 
regulated entities and regulatory beneficiaries raised sufficiently serious 
reliance interests.  DHS’s failure to consider such interests rendered the 
agency action arbitrary and capricious.282  The Court’s openness to reliance 
interests in Regents, however, does not mandate that courts consider all vague 
or downstream reliance interests raised by parties.  Rather, because of the 
serious reliance interests of DACA recipients, their family members, and 
their communities, arbitrary and capricious review required DHS to consider 
such interests when changing policy.283  And in particular, the Regents Court 
found the reliance interests of the regulatory beneficiaries cognizable likely 
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because they were raised in conversation with the reliance interests of the 
regulated entities.284 

Recent federal court cases have stretched the Regents Court’s 
understanding of reliance interests.285  Regents does not open the door for 
searching consideration of states’ interests in all circumstances.286  There are 
certainly times where states themselves are regulated entities or strong 
regulatory beneficiaries; but in Biden v. Texas, the states were neither.  
Furthermore, the states remained unable to articulate specific steps they had 
taken while depending on MPP.287 

Nonetheless, the Northern District of Texas found the rescission of MPP 
arbitrary and capricious in part because the agency had failed to engage 
sufficiently with the stated reliance interests.288  As Professor Damon-Feng 
notes, this expansive requirement for agencies to consider reliance interests 
of states that are not regulated entities gives states a “sledgehammer to strike 
down functionally any change in federal policy.”289 

Professor Landyn Rookard proposes a reliance interest regime where only 
the reliance interests of “intended beneficiaries of a regulatory scheme” are 
considered.290  This rejection of the current “all-comers approach” narrows 
the scope but may not be entirely justified by Regents.  Gary Bridgens’s 
interpretation that cabins reliance interests to “private parties”—therefore 
excluding “states, or government employees or officers acting in official 
capacity”291—also falls outside of the Regents understanding. 

Requiring agencies to consider reliance interests remains a powerful tool 
because reliance interests are not precisely defined.  The flexibility of the 
framework permits creativity in litigation, which cuts in both directions.  
Although Regents and subsequent Supreme Court cases provide little 
guidance, Regents should be understood to stand for the proposition that 
regulated entities’ reliance interests are likely the strongest.  But if regulatory 
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beneficiaries raise strong reliance interests in conjunction with regulated 
entities, such interests should be considered when an agency changes 
position. 

However, in Texas v. Biden, the Northern District of Texas endorsed an 
understanding of reliance interests at odds with this Note’s understanding of 
Regents.292  In finding the states’ interests cognizable, the court blessed a 
broader scope of salient reliance interests that recognizes “incidental reliance 
interests . . . of parties that were neither regulated parties nor direct 
beneficiaries of the policy.”293  This Note argues that Regents did not expand 
the scope of reliance interests to include nebulous and far-reaching interests 
of third parties.  Therefore, to specify the scope of reliance interests under 
Regents, Part III.B details the types of dependence that may be a reliance 
interest. 

B.  What Constitutes a 
Reliance Interest? 

Since Regents, lower federal courts have deemed a wide range of reliance 
interests sufficiently salient to render agency actions arbitrary and 
capricious.294  However, some of these holdings fail to follow the Regents 
framework.  This is likely because reliance interests are not defined in the 
APA,295 and the Supreme Court has not precisely defined reliance interests, 
leaving lower courts without strong guidance.  Thus, this tension facilitates a 
broad and often unwieldy use of the doctrine. 

This Note argues that reliance interests must be (1) concrete, (2) specific, 
and (3) sufficiently long-standing.  This interpretation is akin to the U.S. 
District Court for the District of Columbia’s understanding that reliance 
interests must be premised on a harm “‘specifically identified, reasonably 
incurred, and causally tied to’ the challenged action.”296  The court found 
“generalized reference[s]” insufficient.297  Dependence on “longstanding 
policies”298 that are “society- and industry-wide”299 are clearly reliance 
interests under Regents and Encino.  The question remains, however:  where 
is the floor for reliance interests? 

This Note does not argue for a strict cutoff for reliance interests.  The 
flexibility of the doctrine is exactly what renders it salient.  A mere “belief,” 
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however, “about how an agency is likely to exercise its enforcement 
discretion is not a ‘serious reliance interes[t].’”300  This may be contrasted 
with affirmative policies such as DACA, which the Court found was not a 
“passive non-enforcement policy.”301  Rather, DACA “created a program for 
conferring affirmative immigration relief.”302 

In Regents, the reliance interests included the interests of the DACA 
recipients themselves (the regulated entities at the center of the DACA 
action) and regulatory beneficiaries (like family members, universities, 
organizations, and companies).303  By the time the Court decided Regents, 
DACA recipients had depended on the continuation of the policy for almost 
eight years.304  There, the reliance interests were (1) clearly identifiable, 
(2) reasonable in light of the DACA program, and (3) completely connected 
to the DACA policy.305 

In Texas v. Biden, the Northern District of Texas found the reliance of 
Texas and Missouri on the continuation of MPP salient, notwithstanding the 
fact that the states arguably were neither regulatory beneficiaries nor 
regulated entities and the program had only been active for just over two 
years.306  This finding falls well below the threshold evinced in Regents and 
articulated in this Note.307 

In Texas v. Biden, the dependencies raised by the states were (1) vague, 
(2) unreasonable because President Biden had campaigned on ending the 
policy and because MPP had been in place for fewer than two years by the 
time of President Biden’s election, and (3) not sufficiently connected to the 
policy.308  While border states like Texas certainly face the brunt of border 
crossings, foreclosing the end of a policy which implemented a specific 
procedure to cross the border—solely because the state presumed it would 
continue—falls outside of the Regents agency accountability-enforcing 
mechanism.  Part III.C explores the extent to which an agency must consider 
reliance interests to survive arbitrary and capricious review. 
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C.  What Is Sufficient Consideration? 

If an agency completely fails to address serious reliance interests when 
rescinding a policy, this failure renders the action arbitrary and capricious.309  
In Regents, the DACA Rescission Memo failed to mention reliance interests 
once.310  The Regents Court found that DHS was “required to assess whether 
there were reliance interests, determine whether they were significant, and 
weigh any such interests against competing policy concerns.”311 

In many instances since Regents, agencies have mentioned the reliance 
interests of parties when rescinding policies.312  Once raised, agencies must 
engage in a two-pronged analysis:  (1) determine the strength of the reliance 
interest and (2) weigh the interests “against competing policy concerns.”313  
The second prong is where courts diverge.  Cases where an agency ignores 
reliance interests entail a clear analysis, but cases where an agency does 
consider a reliance interest begs the question:  what constitutes sufficient 
consideration? 

This Note argues for a balanced analysis.  Reliance interests should not 
stifle agency action, but they are relevant matters the agency should 
consider.314  Therefore, sufficient consideration should (1) be provided at the 
time the agency rescinds the policy and (2) contemplate important issues 
raised by regulated entities and regulatory beneficiaries against stated policy 
concerns.  Sufficient consideration of reliance interests will appear 
differently depending on the agency action.  But in some instances, such 
consideration may result in the softening of a rescission or lengthening of a 
rescission timeline.315 

This Note does not argue that reliance interest considerations must always 
be determinative.  However, if the reliance interests raised are long-standing 
and strong, an agency should seriously and thoughtfully consider reliance 
interests when changing policy.316  Part III.D applies this Note’s 
understanding of reliance interests to a rescission of liminal status. 

 

 309. Regents, 140 S. Ct. at 1913–14. 
 310. See Memorandum from Elaine C. Duke to James W. McCament et al., supra note 152.  
Post hoc rationalizations do not cure a failure to consider reliance interests in the first instance 
of agency rescission. See Regents, 140 S. Ct. at 1908. 
 311. Regents, 140 S. Ct. at 1915. 
 312. See supra Part I.D.III. 
 313. Regents, 140 S. Ct. at 1915. 
 314. See id. at 1913–16. See generally Encino Motorcars, LLC v. Navarro, 579 U.S. 211 
(2016); FCC v. Fox Television Stations, Inc., 556 U.S. 502 (2009); Smiley v. Citibank (S.D.), 
N.A., 517 U.S. 735 (1996). 
 315. Regents, 140 S. Ct. at 1914 (“Had Duke considered reliance interests, she might, for 
example, have considered a broader renewal period based on the need for DACA recipients to 
reorder their affairs.  Alternatively, Duke might have considered more accommodating 
termination dates for recipients caught in the middle of a time-bounded commitment, to allow 
them to, say, graduate from their course of study, complete their military service, or finish a 
medical treatment regimen.”). 
 316. For recent considerations of reliance interests, see Doe v. Noem, 152 F.4th 272, 
290–91 (1st Cir. 2025) (finding that “the Secretary . . . considered the impact of the premature 
termination on the reliance interests of the parolees and their supporters in the United States” 
and therefore the action was not likely arbitrary and capricious); Angelica S. v. U.S. Dep’t of 



2026] INTERROGATION OF REGENTS 2029 

D.  Applying the Administrative Reliance 
Framework:  SIJS Deferred Action 

The reliance framework outlined above is likely relevant for many recent 
rescissions of liminal immigration statuses by the Trump administration.  
This section explores how advocates have argued that reliance interests bar 
the rescission of deferred action for SIJS applicants, using the reliance 
framework outlined in this Note. 

On June 6, 2025, the Trump administration rescinded deferred action for 
SIJS applicants,317 rendering them vulnerable to detention and 
deportation.318  DHS announced the rescission via a policy alert, akin to the 
attempted rescission of DACA.319  The alert rescinded a policy that had been 
in place for over three years—a policy on which children wholly relied for 
their ability to remain in the United States while they waited to apply for 
lawful permanent residency. 

On July 17, 2025, SIJS applicants and legal service providers filed a class 
action against the rescission.320  The plaintiffs alleged DHS failed to 
undertake “any evaluation” of the “benefits or of the serious reliance 
interests” engendered by the deferred action policy.321  Such reliance 
interests include dependence on “the ability to await visa availability without 
fear of deportation or labor exploitation,” and how many SIJS recipients 
“have structured their lives against the background understanding that they 
would be eligible for deferred action.”322  This includes reliance on the status 
to “continue their studies; to work to support themselves; and to receive 
healthcare.”323  Additionally, SIJS recipients’ reliance interests similarly 
radiate outward to “family members, employers, academic institutions . . . 
legal service providers, state and local child welfare systems, or the public at 
large.”324 

DHS’s termination of deferred action for SIJS recipients is likely arbitrary 
and capricious under the reliance interest framework for which this Note 
advocates.  First, the parties raising reliance interests are akin to those in 
Regents.  Here, SIJS recipients are regulated entities.  Their families, schools, 
and workplaces are arguably regulatory beneficiaries.  Both groups are likely 
able to raise serious reliance interests, particularly because such claims are 
being presented together. 

 

Health & Hum. Servs., 786 F. Supp. 3d 158, 175 (D.D.C. 2025) (holding that the agency failed 
to sufficiently consider reliance interests because it was not clear how the agency “balanced 
its competing statutory duties and concluded that upsetting reliance interests was justified”). 
 317. See supra Part I.C.2. 
 318. U.S. CITIZENSHIP & IMMIGR. SERVS., supra note 96, at 2. 
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 320. See generally Complaint, A.C.R. v. Noem, No. 25-CV-3962, 2025 WL 3228840 
(E.D.N.Y. Nov. 19, 2025). 
 321. Id. at 30. 
 322. Id. 
 323. Id. 
 324. Id. at 41–42. 
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Second, both the regulated entities and regulatory beneficiaries here raised 
interests that are (1) identifiable, (2) reasonable, and (3) sufficiently 
connected to the underlying agency action.  SIJS recipients indicated that 
they relied on the policy to make decisions about school, work, and their 
future.  Their families, schools, and workplaces relied on the policy for 
continuity regarding the children’s status in the United States.  These reliance 
interests are clearly indicated, understandable because the children are 
merely waiting to apply for long-term status, and wholly connected to the 
policy.  Additionally, the reliance interests are long-standing (DHS 
announced the policy over three years ago) and widespread (over 150,000 
children now face possible deportation).325 

Third, DHS completely failed to consider the reliance interests of both the 
regulated entities and regulatory beneficiaries when rescinding the policy.326  
DHS’s failure to consider reliance interests when rescinding this policy 
renders the action arbitrary and capricious.327  Regents requires agencies to 
contemplate serious reliance on informal agency action—not to keep the 
agency from ever changing its policy, but to soften the policy changes and 
their effects on the public.  Part III.E attempts to resolve the potential pitfalls 
of invoking administrative reliance.328 

E.  Addressing Administrative Ossification 

This Note argues reliance interests play an important role in agency 
accountability.  Reliance interests, however, are also currently being used as 
partisan tools to ossify the administrative process.  Reliance interests are not 
merely “symbolism by the Court and procedure for procedure’s sake for the 
agency.”329  If used as envisioned in Regents, and as outlined in this Note, 
reliance interests create important ex post influence for noncitizens who have 
little to no ex ante influence in policymaking. 

Federal governance increasingly occurs through agency action, and where 
“policies made through the administrative process lack bipartisan support, 
we should expect incoming administrations to undo what their predecessors 
have done.”330  But “[z]igzagging policy . . . is not costless, especially for 

 

 325. Id. at 4 (noting that “approximately 150,000 SIJS beneficiaries are or will eventually 
become vulnerable to deportation from the United States while awaiting the chance to adjust 
status”). 
 326. Id. at 30 (“The 2025 Policy Alert does not indicate that the agency, in terminating the 
SIJS Deferred Action Policy, undertook any evaluation of its benefits or of the serious reliance 
interests it engendered.”). 
 327. The U.S. District Court for the Eastern District of New York agreed. See A.C.R. v. 
Noem, No. 25-CV-3962, 2025 WL 3228840, at *12 (E.D.N.Y. Nov. 19, 2025).  There, the 
Eastern District of New York found that “[n]owhere in either of the USCIS memos does the 
agency say there are no serious reliance interests at stake.  Indeed, the word ‘reliance’ never 
appears in the two USCIS documents.” Id.  Therefore, “USCIS’s failure to consider serious 
reliance interests was likely arbitrary and capricious.” Id. 
 328. See supra Part II.A.2. 
 329. Rodríguez, Regime Change, supra note 66, at 103. 
 330. Aaron L. Nielson, Sticky Regulations and Net Neutrality Restoring Internet Freedom, 
71 HASTINGS L.J. 1207, 1223 (2020). 
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policies that require long-term investment.”331  So while reliance interests 
are currently used in some circuits as a tool of volatility, they may be better 
understood as an obstacle in the way of zigzagging policy—bringing 
administrative action closer to an equilibrium and forcing Congress to act 
where it should have been acting the entire time. 

In this sense, reliance interests may “force[] [an] administration to adjust 
its policies in ways that comport with the welfare of the general public” 
instead of merely preventing “a future administration from changing [a] 
rule.”332  To avoid complete administrative ossification,333 the Court must 
clarify its understanding of reliance interests.  In the interim, this Note argues 
for an understanding of reliance interests closely connected to the Regents 
decision. 

CONCLUSION 

The invocation of reliance interests is a particularly important litigation 
tool for noncitizens because substantive challenges to immigration statutes 
or policies remain unfruitful.334  The use of “procedure to advance what are 
ultimately substantive goals that sound in equality and justice has become 
commonplace, not least because it may be the only tool certain litigants have 
to persuade courts unreceptive to the underlying substance.”335  In 
immigration law, “the absence of a core of substantive constitutional claims 
has become a vacuum” and procedural claims “sometimes attempt[] to fill” 
such a vacuum.336 

Scholars have described the phenomenon of relying on procedural 
pathways for review as “surrogates”337 for substantive judicial review in 
which “courts are less willing to engage.”338  Regents is likely an example of 
challenging a policy change on procedural grounds because of the 
unavailability of substantive review.  Because procedural challenges remain 
important for protecting the rights of noncitizens, courts must preserve and 
maintain the integrity and intended use of reliance interests in litigation.  
States should not be permitted to invoke reliance interests if they disagree 
with federal policy, especially when such invocation raises merely 
illegitimate reliance interests. 

In the Regents decision, Chief Justice Roberts cites a famous opinion from 
Justice Oliver Wendell Holmes Jr.:  people “must turn square corners when 
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 334. See Jayashri Srikantiah & Shirin Sinnar, White Nationalism as Immigration Policy, 
71 STAN. L. REV. ONLINE 197, 203 (2019) (“White supremacy has a long and sordid history in 
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they deal with the Government.”339  But the Chief Justice continues on:  “[I]t 
is also true, particularly when so much is at stake, that ‘the Government 
should turn square corners in dealing with the people.’”340 

Preserving the intended scope of reliance interests facilitates the “square 
corners” to which Chief Justice Roberts alludes.  It is difficult to imagine a 
stronger reliance interest than remaining with family, continuing education 
or a job, or being able to plan for the future.  If courts permit litigants’ efforts 
to illegitimately expand the scope of reliance interests, then the doctrine as a 
whole is rendered useless.  When so much is at stake, courts must preserve 
the doctrines that permit necessary relief. 
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(quoting Rock Island, Ark. & La. R.R. Co. v. United States, 254 U.S. 141, 143 (1920)). 
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dissenting)). 


