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Sometimes English common law is made in the minds of U.S. Supreme
Court justices. For the purposes of search and seizure jurisprudence, the
Court made the term “houses”! encompass “curtilage” but not “open fields”
beginning in 1924 with Hester v. United States.2 In Hester, two officers
warrantlessly trespassed past a fence onto the land of the Hester family, then
concealed themselves next to the family’s barn between fifty and one
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Corcoran Department of History as I worked for the first time with sixteenth through
eighteenth century English manuscripts in an array of physical forms. Further, this work
would have been impossible without research assistance from the Special Collections
librarians at the School of Law, particularly Randi Flaherty, Jane McBrian, and Loren Moulds.
I am also thankful for the extensive editorial feedback from my colleague Benjamin Baldwin.
Insightful feedback at the American Society for Legal History and Notre Dame Graduate
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colleague Dennis Wieboldt helped me to sharpen the piece; for their input I am also indebted.

1. U.S. ConsT. amend. IV (“The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures, shall not be violated . .. .”
(emphasis added)).

2. 265U.S.57,59 (1924). Originally, the case concerned a distinction between the home
and open fields. The process of the Hester holding becoming read as between curtilage and
open fields is detailed in Chad Flanders, Collins and the Invention of “Curtilage”, 22 J.
CoNsT. L. 755 (2020).
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hundred yards away from the house to view its backside.3 The officers saw
two men exchange a quart bottle behind the house and proceeded to chase
them, firing a pistol and searching a discarded bottle and jar.4# A jury
convicted Charlie Hester on the evidence of liquor found in the two discarded
containers outside the house.> The Supreme Court subsequently held the
search and seizure of the vessels on the Hester family’s property lawful
because it took place in “open fields.”® For the first (and perhaps only) time
in American legal history, a category of private property was devised and
completely excluded from the protections of the Fourth Amendment.”

To invent the dividing line between a house and “not a house” the Court
looked at Sir William Blackstone’s Commentaries and declared that “[t]he
distinction between [open fields] and the house is as old as the common
law.’®  In the hundred years since, one passage in Blackstone’s
Commentaries has served as the sole English common law citation for this
distinct treatment of “open fields””%—an amorphous category of real property
that can notoriously encompass land and buildings that are “neither open nor
a field.”10

3. Hester, 265 U.S. at 58-59; Transcript of Record at 16-21, Hester v. United States,
265 U.S. 57 (1924) (No. 243).

4. Hester, 265 U.S. at 58.

5. I

6. Id. at 59. I have written more extensively about the details of the litigation in Hester
elsewhere, so I spare them further discussion here. See Mitchell A. Del Bianco, How
Prohibition Rewrote the Fourth Amendment, 18 WASH. JURIS. REV. (forthcoming 2026).

7. Even despite the inattention Hester received in legal academia and the popular press,
one commentator observed the unusual nature of the Court’s inability to find a place for “open
fields” within the Fourth Amendment: “If outlying property is not included in effects[,] it
seems to be the only exception made or found.” Search of Automobile Without Warrant—
When Reasonable, 23 MICH. L. REV. 891, 893 (1924).

8. Hester, 265 U.S. at 59 (emphasis added). The Court subsequently clarified that the
distinction then made was actually between “curtilage” and “open fields.” See Oliver v. United
States, 466 U.S. 170, 180 (1984); see also United States v. Dunn, 480 U.S. 294, 300 (1987).

9. Hester, 265 U.S. at 59 (citing 4 WILLIAM BLACKSTONE, COMMENTARIES *223,
*225-26); Oliver, 466 U.S. at 180 (citing same at *225); California v. Ciraolo, 476 U.S. 207,
212 (1986) (citing same at *225); Dunn, 480 U.S. at 300 n.3 (citing same at *225); Florida v.
Jardines, 569 U.S. 1, 6-7 (2013) (citing same at *223, *225).

10. Dow Chemical Co. v. United States, 476 U.S. 227, 236 (1986) (internal quotation
marks omitted) (quoting Oliver, 466 U.S. at 180 n.11).
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Figure 1. Modern Conception of House, Curtilage, and Open Fields!!

house curtilage open fields

There are numerous documented historical and empirical issues with using
Blackstone as a representation of English common law.12 But in this
particular area another issue is more glaring—a lack of support exists in the
text of Blackstone for the distinction between curtilage and open fields. As
Professor Chad Flanders has observed, “[t]he idea that the land surrounding
the home is also the home does not find any support—none—in
[Blackstone].”13 Thus, any support for the purported historical distinction of
curtilage, land protected as part of the house, from open fields must come
from elsewhere. This Essay looks beyond Blackstone’s Commentaries and
investigates its citations and other sources to evaluate the Court’s claim of a

11. This diagram depicts a rural estate. The house is the bounded, filled rectangle,
connected to a similar-looking garage—which might also be considered part of the house. Cf.
Lange v. California, 141 S. Ct. 2011 (2021). The curtilage is the area within the dotted lines
but outside the house, encompassing my similarly rudimentary renditions of a tiny shed,
garden, pool, paths, driveway, and garage. The outer bounds of this area are not fixed. The
inner bounds are constrained by the four walls and roof of the house. The open fields are the
area within the largest rectangle but outside the dotted line of curtilage, encompassing two
farmed fields, barns, and a larger shed. The outer bounds are fixed by the boundary of the
resident’s parcel of land. Its inner boundary is not fixed and ends wherever curtilage begins.

12. See, e.g., Jessie Allen, Reading Blackstone in the Twenty-First Century and the
Twenty-First  Century through Blackstone, in RE-INTERPRETING BLACKSTONE’S
COMMENTARIES: A SEMINAL TEXT IN NATIONAL AND INTERNATIONAL CONTEXTS 215-37
(Wilfrid Priest ed., 2014) (exploring the inconsistent usage of Blackstone in American history
as well as the limits of what Blackstone can demonstrate in terms of objective facts of history
and evidence of early American understanding of legal principles); see also Mary Sarah
Bilder, The Lost Lawyers: Early American Legal Literates and Transatlantic Legal Culture,
11 YALEJ. L. & HUMANS. 47 (1999) (demonstrating the apparent gaps in knowledge regarding
much of legal culture at the founding and the difficulty of knowing what many legal
practitioners thought). See generally Martin Jordan Minot, The Irrelevance of Blackstone:
Rethinking the Eighteenth-Century Importance of the Commentaries, 104 VA. L. REv. 1359
(2018) (showing that Blackstone was not the primary, or even a significant part of legal
education at the time of the founding); Michael Hoeflich, American Blackstones, in
BLACKSTONE AND HIS COMMENTARIES: BIOGRAPHY, LAW, HISTORY 171 (Wilfrid Priest ed.,
2009) (indicating the numerous versions of Blackstone that were read and published).

13. Flanders, supra note 2, at 766.
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clear historical distinction between curtilage and open fields. Though these
sources reveal a fuzziness on what constitutes curtilage, they make another
point starkly clear: there was a distinction between curtilage and houses
more obvious than that between curtilage and open fields. The Court’s
repeated claim ignores these complexities, crafting a tidy narrative from
jurisprudential murkiness.!4 If the Court wants to continue to protect the
curtilage as part of the house while excluding open fields, it must wade
through that murkiness rather than appeal to a nonexistent historical
distinction. The English common law, much less Blackstone alone, cannot
be the endpoint to the Court’s inquiry.

The distinctions between open fields, curtilage, and houses at the time of
ratification explicitly circumscribe what is protected under the Fourth
Amendment.!5 As put succinctly by the late Justice Antonin Scalia in United
States v. Jones,16 “[q]uite simply, an open field, unlike the curtilage of a
home, is not one of those protected arecas enumerated in the Fourth
Amendment. The Government’s physical intrusion on such an area . . . is of
no Fourth Amendment significance.”!7

These distinctions beget ample confusion as to what private property is
protected from different kinds of searches, resulting in recent circuit splits as
to whether: driveways are curtilage,!® long-term video surveillance of an
individual’s curtilage constitutes a search,!® community-owned areas of
multifamily dwellings and apartments are protected from searches as
curtilage,20 and one can be detained in curtilage without a warrant or exigent
circumstances.2! For criminal defendants, these distinctions allow evidence
warrantlessly obtained in “open fields” to be used against them at trial while
allowing such evidence’s exclusion when obtained from a search of their
house or curtilage. For Americans more broadly, the same distinctions leave
them without a constitutional right to be free from unreasonable searches and

14. “Murkiness” should not be taken to mean the terms were functionally inadequate in
the past. Indeed, the fact that people persistently lived with a definition of “curtilage” that
could be highly variable or context dependent suggests that it worked for their purposes. As
Professor Paul Halliday put it to me: “Remember rule #1 about people in the past: they know
how to live there; we don’t.”

15. See e.g., Carpenter v. United States, 138 S. Ct. 2206, 2213—14 (2018) (“Although no
single rubric definitively resolves which expectations of privacy are entitled to protection, the
analysis is informed by historical understandings ‘of what was deemed an unreasonable search
and seizure when [the Fourth Amendment] was adopted.”” (quoting Carroll v. United States,
267 U.S. 132, 149 (1925))).

16. 565 U.S. 400 (2012).

17. Id. at 411 (emphasis added) (citations omitted).

18. See Petition for a Writ of Certiorari at 13—20, Moses v. United States, 2026 WL 79996
(U.S. Jan. 12, 2026) (No. 25-399) (collecting cases).

19. See Petition for a Writ of Certiorari at 10-17, Hay v. United States, 145 S. Ct. 591
(2024) (No. 24-72) (collecting cases); Petition for a Writ of Certiorari at 12—-19, Moore v.
United States, 143 S. Ct. 2494 (2023) (No. 22-481) (same).

20. See Petition for a Writ of Certiorari at 8-17, City of Sparks v. Brizuela, 144 S. Ct.
2657 (2024) (No. 23-846) (collecting cases).

21. See Petition for a Writ of Certiorari at 19-23, Brienza v. City of Peachtree, 144 S. Ct.
69 (2023) (No. 22-731) (collecting cases).
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seizures on 96 percent of privately owned land and countless buildings
beyond their houses.22

Studying the historical use of curtilage in Blackstone’s cited sources, legal
dictionaries, and case law reveals that there is no clear distinction between
curtilage and open fields. In the property-law context, the term “curtilage”
practically served as a catchall for miscellaneous land—gardens, orchards,
yards, fields, and so on. The flexibility of the term in quality and quantity in
that domain was a blessing. In principle, the plasticity of its meaning allowed
for the easy transfer of land related to the “messuage”—a property concept
denoting a dwelling house and its associated land and other structures.?3 In
principle that concept allowed people to retain property rights in assets that
might be important for their enjoyment of the property, like acres of land to
farm or a pond for water access.

Curtilage seemed to be adopted only half-heartedly in the burglary context.
There, curtilage’s amorphous nature was mortally dangerous, subjecting
individuals to the death penalty for actions like breaking into a barn and
stealing corn.24 Thus, judges and juries would have struggled to narrow the
meaning of the term in the burglary context while preserving its meaning in
the property context. Such was an inevitable difficulty of adapting a concept
to two domains with disparate incentives.

The same struggle of repurposing the concept of curtilage resurfaced
hundreds of years later across the Atlantic Ocean. When the U.S. Supreme
Court began the process of adapting the purported distinction between open
fields and house in 1924, it did so considering the ends of excluding
warrantlessly seized evidence, a function that Blackstone, his cited sources,
and the broader common law never imagined for the already nebulous term.

This Essay investigates the purported distinctions at common law. Part I
examines Blackstone’s own citations and finds that his sources were
conflicted on the importance of curtilage in defining areas where burglaries
could occur yet in agreement that it did not constitute part of the house. Part
IT looks first at two influential legal dictionaries to define curtilage and
recognizes that the term could encompass broad swaths of land. There again,
curtilage is distinct from the house. Part II further examines English case
law and finds that curtilage was a highly flexible but evasive property-law
concept that could mean vast land areas distinct from houses but not houses
themselves. In the criminal-law context, however, curtilage was restricted to
the point of functional uselessness. Part III suggests two ways to alter the

22. See Joshua Windham & David Warren, Good Fences?: Good Luck, 47 REGUL. 10,
11-12 (2024); Gerald S. Dickinson, The Fourth Amendment’s Constitutional Home, 31 WM.
& MARY BILL RTs. J. 1063, 1108-09 (2023) (“[T]he Court and law enforcement often deem
an ‘area an open field rather than curtilage’ which has the effect of limiting privacy interests
inside and outside the home, making it easier for law enforcement to search and seize areas
near or in close proximity to the home.” (quoting Stephanie M. Stern, The Inviolate Home:
Housing Exceptionalism in the Fourth Amendment, 95 CORN. L. REv. 905, 914 n.35 (2010))).

23. See discussion infra Part ILA.

24. MATTHEW HALE, 1 HISTORIA PLACITORUM CORONZE 559 (1736).
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open fields doctrine in light of these findings and recommends reevaluating
Hester.

I. BLACKSTONE’S SOURCES

The oft-cited passage of Blackstone that defines these distinctions does so

to clarify where a burglary occurs:

For no distant barn, warehouse, or the like, are under the same privileges

[as the mansion or dwelling house], nor looked upon as a man’s castle of

defence ... And if the barn, stable or warehouse be parcel of the

mansionhouse, though not under the same roof or continguous, a burglary

may be committed therein; for the capital house protects and privileges all

it’s branches and appurtenants, if within the curtilage or homestall.25
Open fields would then be distant from or not parcel of the “mansionhouse.”
Further, outbuildings themselves are not houses, nor are they curtilage. They
can, however, be protected by the house if they are within the curtilage.
Noticeably, the curtilage itself is clearly not protected as a house, so it cannot
be part of the house.26 Blackstone cites two sources for this distinction in
footnote z.27 Both are treatises that synthesize the common law and, like
Blackstone, aim to define the elements of burglary.28

The posthumously published treatise of the distinguished Sir Matthew

Hale refers to the place of burglary not as “mansion or dwelling house” but
as “domus mansionalis.”?® This category is seemingly broader, and “doth
not only include the dwelling-house, but also the out-houses, that are parcel
thereof, as barn, stable, cow-houses, dairy-houses, if they are parcel of the

25. BLACKSTONE, supra note 9, at ¥225.

26. The Court has tacitly said as much in situations where actual entry of the house occurs.
See, e.g., Payton v. New York, 445 U.S. 573, 590 (1980) (“[T]he Fourth Amendment has
drawn a firm line at the entrance to the house.”); Kirk v. Louisiana, 536 U.S. 635, 638 (2002)
(same); Silverman v. United States, 365 U.S. 505, 511 (1961) (“At the very core [of the Fourth
Amendment] stands the right of a man to retreat into his own home . . . .” (emphasis added)).

27. BLACKSTONE, supra note 9, at *225 n.z (“1 Hal. P.C. 558”—the first volume of Sir
Matthew Hale’s Pleas of the Crown at page 558 and “1 Hawk. P.C. 104”—the first volume of
William Hawkins’s Pleas of the Crown at page 104).

28. Another treatise in good repute at the time was Coke’s Institutes, but his section on
burglary omits discussion of curtilage and is otherwise a less precise and more temporally
distant account than that of Hawkins. EDWARD COKE, 3 THE INSTITUTES OF THE LAWES OF
ENGLAND 63—65 (1644). Nonetheless, he provides a relevant definition of domus mansionalis
that excludes curtilage by dividing the dwelling house into buildings:

Domus mansionalis is divided into. .. Inset Edifices, as Hall, Parler, Buttry,
Kitching, and Lodging-chambers, &c. and the Outset buildings, as Barnes, Stables,
Cowhouses, Dairies, &c. all these are parcels of the Mansion-house . . . albeit every
Mansion-house hath not all these buildings, yet every house for the dwelling and
habitation of man is taken to be a Mansion-house, wherein burglary may be
committed.
1d. at 64. Coke further acknowledges that burglary may be committed in the “[m]ansion-house
only” and includes all outset buildings as part thereof without reference to distance as long as
they are parcel. Id. at 65; see also discussion infra Part II (demonstrating how broad these
parcels could be).

29. HALE, supra note 24, at 558. Hale served as Justice of the Court of Common Pleas,

Chief Baron of the Exchequer, and Chief Justice of the King’s Bench.
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messuage, tho they are not under the same roof, or joining contiguous.”30
The domus mansionalis thus encompasses outbuildings as long they are
parcel of the messuage. Notably, Hale also provides an example, the case of
Robert Castle, where individuals broke into a “back-house” about eight or
nine yards away from the dwelling house and were convicted as burglars.3!
This is the first mention of distance for which another building can still be
considered part of the house—eight to nine yards.

But beyond the page cited by Blackstone, Hale offers more consideration
to these distinctions. In another case, even where a statute arguably
distinguished between a dwelling house and a barn, “at length all the judges
agreed, that the felonious breaking of a barn, parcel of a messuage, to steal
corn was burglary.”32 Therefore, there is at least agreement between Hale
and Blackstone that outbuildings can fall under the protections of the house
at common law. Hale then again references distance from the home as
determinative:

But if the barn, or stable, or cow-house be no parcel of the messuage . . . or

if it be far remote from the dwelling-house, and not so near to it as to be

reasonably esteemed parcel thereof; as if it stand a bowshot off from the

house, and not within or near the curtilage of the chief house, then the

breaking of it is not burglary, for it is not domus mansionalis, nor any part

thereof.33
From this passage it is clear that merely being parcel of the messuage is not
enough—remoteness from the dwelling house will also exclude the building
from the protections of the house. The measurement of a bowshot suggests
that remoteness requires a significant distance between the house and
outbuilding.34 The range of medieval English longbows could reach over
200 yards.3> During the reign of Henry VIII (1509-1547), by statute,

30. Id.

31 Id

32. Id. at 559.

33. Id. (emphasis added).

34. Though not a fixed measurement, the contemporaneous use of bowshot indicates it
represents a significant distance. See, e.g., WILLIAM GREENHILL, SERMONS OF CHRIST 122
(1656) (“[S]he went and sate her down over against him, a good way off, as it were a
Bowshot.”); ISAAC BROMWICH, THE SPOILES OF THE FORREST OF DEANE 6 (1652) (“[I] confesse
I'live so far off, being near a bow-Shot, that I have not heard of them.”); GIOVANNI FRANCESCO
BIoNDI, EROMENA 26 (1632) (“[They] went so farreonwards . . . landing a bowshot distant
from him, (leaving their Squires busied in making dinner ready) they walked along the strond,
till they came to his Barke.”); JEREMY COLLIER, 1 THE GREAT HISTORIAL, GEOGRAPHICAL,
GENEALOGICAL AND POETICAL DICTIONARY para. gouletta (1701) (“The Canal is about a
Bowshot in Length; but so Narrow, that one Galley cannot row through it.””); THE TRIUMPHANT
CAMPAIGN 27 (1743) (“Louis XIII. [had] Fortune with more Opportunities than any of that
Age; but there are those in our Days who outgo him a long Bow shot.”); ¢f. ELizA FOWLER
HAywooD, THE INJUR’D HUSBAND 124 (1723) (“[H]Je was thinking to disguise himself as a
Crip[p]le . . . but the remembrance that there was a College of Jesuits within a Bowshot from
the Monastery, to which they would probably send him, as a Place more proper and
convenient, put an End to that.”).

35. MIKE LOADES, THE LONGBOW 76 (2013) (indicating that in 1498, an area designated
for archery practice in London “designate[d] 194 marks” with those marks ranging from 130
yards to 345 yards).
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qualified archers had to shoot accurately up to a range of at least 220 yards.36
However, for Hale, the bowshot distance is an outer limit qualified by being
“within or near the curtilage of the chief house.”37 Nevertheless, this
suggests that curtilage could be quite broad; otherwise there would be no
need to specify such a distant outer limit for which a building could be
“reasonably esteemed” parcel of the domus mansionalis.38
Hale also laid bare the distinction between curtilage and a house. Again,
a house is not itself curtilage or land, but it protects outbuildings that are
within the curtilage. Hale is clear on this point, writing that indictments
setting out that a defendant burglariously or feloniously entered or broke into
the enclosed curtilage to kill or steal are improper because “burglary is
defined to break Aouses.”39 Simply put, even fenced or walled curtilage is
not a house and cannot be protected as such by society with a burglary
indictment that puts a defendant at risk of execution if convicted.40
The section of William Hawkins’s treatise cited by Blackstone provides a

similar definition of “house”:

[A]ll Out-Buildings, as Barns, Stables, Dairy-Houses &c. adjoining to a

House, are looked upon as Part thereof, and consequently Burglary may be

committed in them; but if they be removed at any Distance from the House,

it seems that it has not been usual of late to proceed against Offences therein

as Burglaries.4!
Hawkins is therefore in partial agreement with Hale—the protection of the
house could extend to outbuildings, but practice indicates otherwise.
Hawkins likewise distinguishes any curtilage from protection as part of a
house: “[I]t clearly appears, That no Burglary can be committed by breaking
into any Ground inclosed . ...”#2 This distinction is further refined by
Hawkins’s indication of how a house may be entered. To place a “Foot over
a Threshold, or [a] Hand, or a Hook, or Pistol within a Window, or turn the
Key of a Door which is locked on the Inside, or discharge a loaded Gun into
a House, &c” puts one inside the house.43 Any curtilage before the threshold
or window is not protected as such. Hawkins indicates further familiarity
with the contemporary application of the law: “[I]t seems to be the currant
Opinion at this Day, That [burglary] can be only in a Dwelling-House . . . .”44
In implicitly rejecting the importance of curtilage, Hawkins makes the

36. Id.

37. HALE, supra note 24, at 559.

38. Id

39. Id. (“An indictment that nocanter clausum or curtilagium felonice & burglariter fregit
ad occidendum or furandum is not good . . . .””). For this and subsequent translations, I utilize
my limited Latin, William Whitaker’s Words, and the first edition of the Oxford Latin
Dictionary.

40. There is no logical disjunction between Hale’s passages. To put it simply, curtilage
can be broad in size, but it is the buildings within the curtilage, not the curtilage itself, that are
protected with the possibility of such a grave sentence.

41. WILLIAM HAWKINS, A TREATISE OF THE PLEAS OF THE CROWN 104 (1716).

42. Id.

43. Id. at 103.

44. Id.
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parameters of burglary clearer: only the house and immediately adjoining
buildings are protected.

The significance of curtilage thus differs greatly in the two sources cited
by Blackstone. For Hale, separated outbuildings may be protected if they are
within the curtilage, a distance that can potentially range from eight to nine
yards to within a bowshot. This muddies any distinction between curtilage
and open fields. For Hawkins, only buildings adjoining the house can be
considered as part of the house; curtilage plays no role in practice. However,
both sources (and Blackstone himself) agree on one point: curtilage itself
was clearly not part of the house.

II. BEYOND BLACKSTONE

Blackstone, Hale, and Hawkins provide a starting point for understanding
the distinctions between open fields, curtilage, and house. This part
examines legal dictionaries, cases, statutes, and other legal treatises to
articulate the historical distinctions between these three terms.*5

A. Legal Dictionaries

The “learned author” Sir Henry Spelman is an ideal starting place.4¢ His
comprehensive Glossarium Archaiologicum is cited by Blackstone, Hale,
and Hawkins for its definition of burglary—but what if Blackstone, Hale, and
Hawkins had looked at Spelman’s definition of curtilage? They would first
be struck by the variety of curtises.*’” Curtis and curta are defined as “a
country house with attached farms.”*8 There are also curtifer and curtilis
defined as “the center of the yard” with the descriptive sentence, “[W]e
give—with all the outbuildings, central yards, with fields, lands, and so
on.”# The variety of classifications that might otherwise denote curtilage
reveal that the concept might be quite capacious.

45. This Essay primarily examines legal dictionaries and cases. There is much work to
be done beyond the seventeenth and eighteenth centuries, particularly with the other source
types.

46. HALE, supra note 24, at 12 n.(f).

47. First there is “Curtis pro horto, a garbden.” HENRICO SPELMANNO, GLOSSARIUM
ARCHAIOLOGICUM 158 (1687). And then the yard for a cottage or country house. Id. (“Curtis
pro casa vel habitaculo rustico.”). Then there is a yard for a manor. Id. (“Curtis pro manerio,
seu manso . ...”). There are also yards for the area around the house with the descriptive
sentence: “One new house—with a yard & outbuildings.” Id. (“Curtis pro area circa &deas . . .
domum unam novam -- cum curte & adificiis.”). Note that Spelman does not translate curtis
as “court of law”—the printer uses blackletter to distinguish “Curtes” as that kind of court. /d.
On that note, when I quote something in blackletter, that is how it appears in the original
version; these emphases are ordinarily distinguished in a gothic font from a passage in the
familiar Roman font. I opt not to quote in blackletter where the entirety or near-entirety of a
work is in blackletter. The printer or publisher’s choice to put particular words in English
with such emphasis may indicate that such points were important for law readers of the day.
For more on the history and import of blackletter, see generally Kasia Solon Cristobal, From
Law in Blackletter to “Blackletter Law”, 108 L. LiBR. J. 181 (2016).

48. SPELMANNO, supra note 47, at 158 (“pro habitaculo rustico cum adscriptis praediis”).

49. Id. (“Locus vel sedes curtis . . . Donamus igitur -- cum omnibus adificiis, curtiferis,
cum wadris, campis, terris, &c”).



2026] WHAT IS A HOUSE? 147

Spelman provides a more phonetically direct analogue than curtis, curtifer,
or curtilis, however. He defines curtilagium as a vegetable garden, where
vegetables or herbs are gathered.50 Spelman later puts it another way,
“[c]urtilage is a place attached to such a yard where herbs or vegetables are
gathered.”>! The range of this curtilage can be great; Spelman’s example
sentence is: “Granted—3 acres of land in the same town, both in curtilage
and in countryside.”>2 The publisher makes clear that readers should not
confuse this with curtillum—that word refers to “[t]he pard, not the garden.”S3
The curtillum is an area within the enclosure of a fence or dwelling, like a
courtyard.>4

Spelman’s writing is important for three main reasons. First, his definition
of a variety of terms that might be considered curtilage means that the term
as understood today may have been broken into several distinct categories
that would be difficult to trace through cases. Moreover, Spelman’s example
of curtilagium’s use suggests that the concept could encompass broad swaths
of land, enough to express that three acres of land in curtilage and countryside
were granted.55 Finally, Spelman’s definition still maintains a distinction
between curtilage and the house: in its various forms, curtilage is always an
area outside the house.

John Cowell’s Nomothetes provides a much more succinct definition of
curtilage. As Cowell puts it: “Curtilage, Curtilagium, signifieth a Garden,
Yard or Field, or other piece of Ground lying near, or belonging to a
Messuage . ... So that in effect it is a Yard or a Garden belonging to a
House.”S6 Here too curtilage can be broadly construed. Cowell’s phrasing
allows ground near or belonging to a messuage to constitute curtilage.
Curtilage, then, could be either spatially close to or a component of the
messuage. Gardens, yards, and fields could be quite sizeable, particularly in
more agrarian times—explaining how curtilage might be conveyed in acres
as in Spelman’s example. Like the other sources examined thus far, a house
is distinguished from curtilage. Cowell also straightforwardly defines
messuage and its relevant relation to curtilage:

Mlessuage, Messuagium, Is properly a Dwelling-house, with some adjacent
Land assigned to the use thereof . . . . That by the Name of a Messuage may
pass also a Curtilage, a Garden, an Orchard, a Dove-house, a Shop, a Mill,
a Cottage, a Toft, a Chamber, a Cellar, &c. yet they may be demanded by
their single Names.57

50. Id. (“Hortus olitorius, vel ubi olera leguntur”).

51. Id. at 159 (“Curtilagium dicitur locus adjuctus tali curti, ubi leguntur herba vel olera”).

52. Id. (“Concesserunt -- 3 acras terre in eadem villa, tam in curtilagio quam in
campania”).

53. Id.

54. Id. (“Area, vel quicquid spatii intra curtis seu habiticuli sepimentum [i]acet”).

55. In an earlier era, the Supreme Court’s use of language likewise acknowledged
curtilage in such broad terms. See United States v. Stone, 69 U.S. 525, 530 (1864) (citing
Mitchel v. United States, 34 U.S. 711 (1835)) (acknowledging the “curtilage established” in
Mitchel to be three miles in size).

56. JOHN COWELL, NOMOTHETES: THE INTERPRETER para. curtilage (1672).

57. Id. at para. messuage.
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In other words, messuage is a property-law term that when used in a
conveyance, without additional specification, transfers the dwelling house
and its associated lands and appurtenances. It is unclear if these lands and
appurtenances themselves constitute the messuage or if they are associated
merely to effectuate a more functional transfer. Notably, this definition
indicates a broad array of land and buildings that can be associated with the
dwelling house. This may explain Hale’s earlier qualification that an area
protected as the house must be part of the messuage yet within a bowshot, as
one could foreseeably have an orchard or field that extends many hundred
yards away from the dwelling house with outbuildings accompanying them.
Nevertheless, curtilage is still described as separate from the dwelling house,
even if it could be part of the broader messuage.

In short, Spelman and Cowell’s definitions reveal a definition of curtilage
as a concept relevant in a property-law context that is both broader than its
modern conception and distinct from a house. These definitions raise the
question as to how the concept was applied in cases.

B. Cases

Curtilage was defined in two separate types of cases. The first variety of
cases were the kind addressed by Blackstone, Hale, and Hawkins, describing
where a burglary could occur. The historical record is largely barren of these
kinds of cases, but the one cited in the writings of Blackstone indicates a
definition of curtilage narrowed to the point of practical uselessness. The
second variety of cases concerned property disputes and defined curtilage
variably and expansively. Neither set of cases articulate a clear line between
open fields and curtilage, but both demonstrate the distinction between
curtilage and a house.

1. Burglary

In the criminal-law context, curtilage appeared to be measured in feet
rather than acreage. As implied in Hawkins’s suggestion that courts were
unwilling to extend the label of a house to cover nonadjoining buildings in
the curtilage, the English Reports and others are almost silent on this issue
before the nineteenth century.>®8 However, one example cited by Blackstone
showcases the difference from Hale’s earlier example of a case involving the
burglary of a barn and the theft of corn. In King v. Garland,>® an unidentified
outbuilding only eight feet away from a mansion was deemed to be outside
the mansion’s curtilage.®© A man who indisputably broke into the
outbuilding without the requisite intent to commit a felony inside could not

58. Another law review article reviewed nineteenth century cases, but because those were
decided in Britain after ratification and did not concern the distinctions between open fields,
curtilage, and house, I forgo their discussion here. See Minturn T. Wright III, Statutory
Burglary—The Magic of Four Walls and a Roof, 100 U. PA. L. REv. 411, 412-14 (1951).

59. 168 Eng. Rep. 174.

60. Id. at 174.
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be prosecuted for burglary.6! Because the issue was decided by a jury, the
decision-making process is a historical black box. Nevertheless, it is hardly
speculation to acknowledge that jurors were aware that their finding the
outbuilding within the curtilage would result in a death sentence and thus
might avoid convictions where there was overwhelming evidence of guilt by
determining the case on a ground harder for a judge to vitiate by directed
verdict.62 Nevertheless, insofar as there was a meaningful distinction
between curtilage and not curtilage that lived in the heads of jurors, that
information is lost to time and cannot serve as a historical basis for a modern
doctrinal distinction.63

The available record is otherwise devoid of curtilage’s use in burglary
prosecutions. As it turned out, Hawkins might have been correct about the
direction of the law when he pointed out the increasing unusualness of
prosecuting the breaking and entering of removed outbuildings with intent to
commit crimes therein as burglaries.04 But it was statute rather than common
law that soon shifted the judicial focus in its entirety:

[N]o building, although within the same curtilage with the dwelling-house,

and occupied therewith, shall be deemed to be part of such a dwelling-house

for the purpose of burglary, unless there shall be a communication between

such building and dwelling-house, either immediate or by means of a

covered and enclosed passage leading from the one to the other.65
It therefore appears that curtilage was contracted to the point of uselessness
in defining the place where burglaries could occur: if an outbuilding eight
feet from a mansion was not within its curtilage, the range of curtilage had to
be extraordinarily narrow. Given the unusual nature of curtilage in the
criminal-law context at English common law, it is unlikely that the ratifiers
of the Fourth Amendment adopted that meaning over curtilage’s more
commonplace use as a property term.

61. Id. This constrained approach is further demonstrated in post-founding-era English
cases. See, e.g., Rex v. Bennett (1815) 168 Eng. Rep. 807, 807.

62. See William Wirt Blume, Origin and Development of the Directed Verdict, 48 MICH.
L. REV. 555, 555-62 (1950) (describing the practice of altering verdicts at common law,
including in criminal cases, and recognizing that for a time judges could undo acquittals as
“against full and manifest evidence”).

63. The fact that certain legal distinctions in the criminal context were made or deployed
by non-lawyers (jurors)—sources seemingly forever lost—in the criminal context also
necessitates greater analytic humility on the part of legal historians, lawyers, and judges citing
history.

64. See discussion supra Part 1.

65. Rex v. John Burrowes (1830) 168 Eng. Rep. 1270, 1270 (quoting 7 & 8 Geo. 4 c. 29,
§ 13 (1827)). Notwithstanding that death sentences were no longer available for such acts,
the same statute made theft of a building within the curtilage an independent offense
punishable by “transport[] beyond the Seas [for seven years to] Life . . . or to be imprisoned
for any Term not exceeding Four Years, and, if a Male, to be once, twice, or thrice publicly or
privately whipped (if the Court shall so think fit), in addition to such Imprisonment.” 7 & 8
Geo. 4 c. 29, § 14 (1827).



150 FORDHAM LAW REVIEW ONLINE [Vol. 94

2. Property

The available property-law cases provide a broad construction of curtilage
much like Hale, Spelman, and Cowell. As Cowell’s definition of messuage
indicated, its conveyance could entail the transfer of far more than the
dwelling house, including wide varieties of real property, so plaintiffs who
sued to claim that more land was conveyed in a messuage were incentivized
to construe curtilage broadly. Likewise, plaintiffs who sued for trespass on
what they argued was their land had the same incentive. Defendants had the
opposite incentives. Despite being united in their broad constructions of
curtilage, property cases varied tremendously in their descriptions of its
constitution, again undermining a narrative of historically clear distinctions.

For example, in Montague v. Jeoffireys,0¢ after a complicated series of
conveyances, the plaintiff, Edward Montague, sued John Jeoffreys, his heirs,
and other tenants in trespass, alleging that they wrongfully occupied his
house and land, known as “Graveland.”®7 However, the court held that even
if Montague owned the house as he alleged, it was not apparent that he owned
its curtilage.®8 Unlike the house itself, the curtilage was amorphous and
would have to be specifically laid out in the deed to upset the now-
complicated ownership and tenancies of the Jeoffreys and others. Further,
even if there were a general rule that curtilage passed under the title of a
messuage, the court took a different direction in this case: the curtilage had
to be “specially named,” indicating a distinctness of curtilage from
messuage.®® This fact adds yet another wrinkle—curtilage was apparently
not so tied to a house that it invariably accompanied it through transfers.

In the same book of reports, curtilage arises in the context of water rights.
In Sury v. Pigot,’0 the plaintiff possessed a rectory (clergy house) with
curtilage that included a “watering place” that he used for the house’s
necessities and for “the watering of the Cattell” belonging to him and
others.”!  Albon Pigot and three of his servants dammed up the stream that
filled the plaintiff’s pond with a stone wall.”2 Pigot defended his actions as
lawful due to his ownership of the manor and land between the watering place
and the stream.”® The undisputed fact that the pond constituted curtilage in

66. JOHN POPHAM, REPORTS AND CASES 108-09 (1656).

67. Id. at 108.

68. The reporter recounts:
[A]lbeit a House may have a Curtilage which passeth by the name of a Messuage
with the Appurtenances, yet this shall not be in this case, for by the Bar the Plaintiff
is bound to make a speciall demonstration in what Messuage and what Close he
supposeth the Trespasse to be done, as to say that the House hath a Curtilage, the
which he broke, and it shall not be taken by intendment that the Messuages had such
a Curtilage to it, if it be not specially named.

1d. at 109.

69. Id.

70. Id. at 166-72.

71. Id. at 166.

72. 1d.

73. 1d.
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the case again indicates the capaciousness of curtilage at common law. But
more significantly, Justice John Doderidge stated:

[H]e doth not say, that Pertinet ad Rectoriam [it belongs to the rectory]:

But he hath said a thing which amounts to as much; for it is said, that in the

Rectory was a certain Curtilage in which there is a Watering-pond, and the

Curtilage is part of the house, and therefore he need not say, that it belongs

to the house.”
None of the other justices addressed Doderidge’s assertion about curtilage,
and it otherwise has little to do with the legal analysis of whether unity of
ownership extinguishes water rights, so it is unclear to what extent they
agreed with his analysis. The reporter may also have conflated “house” with
“messuage.” Nevertheless, Doderidge’s words suggest that there may be a
glimmer of hope for the assertion that curtilage is part of the house. This
close association can be found in another case referenced without name in
John Godolphin’s The Orphans Legacy, where that court expounded: “[A]
Curtelage is parcel of the House, as a Stable and a Dovehouse; and the
Garden shall pass, because it is as well for Necessity to it as for Pleasure.”’5
So, at least two cases speak of curtilage as part or parcel of the house itself.

But looking beyond those two cases, the common law remains murky. In

Hayes v. Allen,76 published in the same reporter as Sury, a suit cui in vita was
brought to allow the recovery of lands and appurtenances next to a dwelling
house (eighteen feet by twelve-and-a-half feet) that previously belonged to a
widow but was conveyed as a messuage to another by her husband during his
lifetime.”7 The trouble, however, was that the new owners erected a new
house upon the land, and the old house seemed to be laid to ruin.’® The
plaintiff sued for the ruined house, and won initially, but then Solicitor
General (and later Chief Justice of King’s Bench) Edward Coke alleged
error.”® Coke argued that the complaint made an error in demanding return
of the ruined house and should have instead demanded curtilage, because the
house demanded was no longer a house due to its uninhabitability. The

74. Id. at 171-72.

75. JOHN GODOLPHIN, THE ORPHANS LEGACY 237 (1674).

76. POPHAM, supra note 66, at 13—14.

77. Id. at 13.

78. Id.

79. The reporter recounted Coke’s argument as:
[JTudgment ought to have been given for the Tenant . . . for what was remaining of
that which was of the house, is not a house, but only a peece of a house, and therfore
it ought to have been demanded by the name of a peece of Land, containing so much
one way, and so much another; for a house wasted and utterly drawn away, cannot
be demanded by a Messuage, but by the name of a Curtilage, or so much Land of
such contents . . . every demand of Land ought to be made according to the nature
of which it is at the time of the Action brought, be it a Messuage, Land, Meadow,
Pasture, Wood, &c. And if the Walls of a house be made upon the Land without any
covering, yet it shall be demanded but by the name of Land . . . it cannot be a house
without its perfection to be habitable, which he said is not here, because it stands
upon the Land of the said Anne, which hath not the perfection of a house habitable
without the remnant.

1d. at 14.
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justices disagreed. They were apparently unanimous that an imperfect house
was nevertheless a house:

[A] house may be such to be demanded by the name of a house, albeit it

hath not all the perfection of a house, as if it hath no doors, so if it hath part

of the side wal[l]s not made, drawn away, or fallen, yet the remainder

continues to be demanded by the name of an house; so if part of the covering

be decayed, yet it shall be demanded by the name of an house . . .30
But the house could not be entirely ruined; the roof was the essential
component of a house:

... 1t is otherwise if it were never covered, or if the covering be utterly

fallen, or drawn away, for without a covering a house cannot be said to be

a house, for the covering to keep a man from the Storms and Tempests over

head, is the principall thing belonging to a house.8!
The juxtaposition between the views of Coke and the justices is striking. A
ruined house was not curtilage; it was still a house so long as it had a roof.

Other property-law cases further undermine the pretext of clear historical
distinction between curtilage and a house. In Chard and Tuck’s Case3? there
was a dispute over whether the devise of a messuage cum pertinentiis (with
appurtenances) included curtilage and a garden separated by a wall on the
backside of a house.83 The court stated that “[c]urtilage, is a member, at the
least an Appendix of a Messuage” and held by “clear Opinion” that the
curtilage and garden had passed.84 Here too, curtilage was subject to broad
construction. The court indicated it is at least connected to the messuage—
the capacious phrase for dwelling house with appurtenances. It is also not
the house but land to its backside.85 In Emerton v. Selby,86 the Court of
Common Pleas held without explanation that ranchland “appendant” to a
cottage was encompassed by the curtilage because “a Cottage contains a
Curtilage at least, and there is no difference between a Messuage and
Curtilage as to this.”87 The amount of land encompassed by this curtilage
(“Yard”), by statute, was four acres.88
There is more evidence of the view of curtilage as land appended to the

messuage and its appurtenances. In Sawyer v. East,8® the conveyances
continuously noted the specific transfer of curtilage.0 The conveyance of

80. Id.
81. Id.
82. WILLIAM LEONARD, THE THIRD PART OF THE REPORTS OF SEVERAL EXCELLENT CASES
OF Law 214 (1686).
83. Id.
84. Id.
85. Or any side. /d. (“And it was said by Wray, Chief Justice, It matters not, Whether the
Curtilage and Garden be before the House, or behind it . . . .”).
86. WILLIAM SALKELD, 1 REPORTS OF CASES ADJUDG’D IN THE COURT OF KING’S BENCH
169 (1717).
87. 1d.
88. Id.
89. RICHARD LANE, REPORTS IN THE COURT OF EXCHEQUER 108-13 (1657).
90. The reporter recalls the facts:
Queen FEliz. 28. of her raign de[v]ised two Mills, one Messuage, and one Curtilage
to Potter for 40. years, Potter makes Mary his Wife Executrix, and dies, Mary
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curtilage as part of the messuage was therefore apparently not so obvious as
to make meaningless the curtilage’s specific conveyance. Curtilage was
itemized (“one Curtilage”) which also raises the question as to whether it
could itself refer to parcels of land.1 More importantly, the itemization of
curtilage implies an ability to convey it separately from the house,
complicating the view that curtilage was just the land closely associated with
the house.”2

Curtilage could also grow at common law. In Nevill v. Hancerton,?3 the
defendant enclosed two acres around his house “for Enlargement of the
Curtilage” that were owned in common with the plaintiff.4 The defendant
lost, not because his notion that curtilage could be enlarged to two acres was
absurd, but because his plea was deficient in indicating how he would do so:

[TThe Plea was agreed by all (the Court) to be ill, because it was not

said, That the Messuage was for his own Habitation, or of his Shepherd; for

he might (perhaps) build a great Messuage to lease to a Nobleman,

which might require a greater Curtilage than the Lord himself or his

Herdsman. . . .95
In other words, with the right rationale, curtilage might be able to grow up to
two acres—or perhaps even eleven. One commentator remarked that with
respect to an issue in the Partridges Case, Justice Coke alone thought that
land could not appertain to a house at all while then-Chief Justice Hale said
“that a garden may containe 11. Acres in quantitie and by such speciall
meane be parcell of a house.”?¢ Nevertheless, the same commenter remarked
on the distinction of land from the house, stating “[other land] occupied with
the house . . . cannot belong to a house, because they be of several natures:

marries one Burhill, who in 33. Eliz. did de[v]ise one Messuage, and one Curtilage
to Wilkenson for 20. years, and dies, and Mary intermarries one Hitchmore . . .
Hitchmore did assume at his proper charges to repaire, and new build the said Mills
being in great decay, and to give security for the same, did de[v]ise the Mills,
Messuage, and Curtilage for 40 years to the said Hitchmore rendring rent . . .

1d.

91. This itemization of curtilage also appears in statutes and model pleadings. See, e.g.,
AN ACT FOR SETLING THE ESTATES OF THE RIGHT NOBLE EVELYN LORD MARQUISS OF
DORCHESTER, AND WILLIAM PIERREPONT ESQUIRE 9 (1711); 1 THE ATTORNEY AND PLEADER’S
TREASURY 364 (1736); THE COMPLEAT CLARK 320, 54041 (1671).

92. This understanding of the separateness of curtilage seems to have been acknowledged
by the U.S. Supreme Court. See Fox v. Seal, 89 U.S. 424, 439 (1874) (“[Hl]is lien has priority
over every lien . . . attached to the building or curtilage subsequent to the commencement of
such building.” (emphasis added)).

93. CRESWELL LEVINZ, THE REPORTS OF SIR CRESWELL LEVINZ, KNIGHT 70 (1722).

94. Id.; ¢f. OWEN RUFFHEAD, 1 STATUTES AT LARGE, FROM MAGNA CHARTA, TO THE END
OF THE LAST PARLIAMENT, 1761, at 110 (1769) (allowing, in a statute from the reign of Edward
1(1239-1307), that one could “[b]y occasion of a Windmill, Sheepcote, Dyry, enlarg[e] of a
Court necessary, or Courtelage”).

95. LEVINZ, supra note 93, at 70.

96. WILLIAM FULBECKE, A PARALLELE OR CONFERENCE OF THE CIVIL LAW, THE CANON
LAwW, AND THE COMMON LAW OF THIS REALM OF ENGLAND 50b (1601). I should note that the
“11.” here might be the Roman numeral “II” in which case this point is moderated but no
weaker. However, other Arabic numerals appear on the same page and the next, so I opt to
read it in context as another Arabic numeral.
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for the house is a place to inhabite, & land is a thing to be plowed, or sowed,
or improved, & so [cannot] properly be appurtenant to a house.”’

Curtilage thus remains ill-defined. It can grow, its size can encompass
several acres, and therefore there is no clear historical distinction as to what
would constitute the outer bounds of a space protected as curtilage. Further,
the variable facts and procedural elements of these cases defy easy
categorization. As demonstrated throughout this Essay, these suits brought
in different high courts of England are recounted and described with
irregularity. Reporters presented details useful for English legal readers of
centuries past, rather than the legal reasoning and definitional clarity for
readers of today. In sum, the cases, like the legal treatises and dictionaries,
flout attempts at the neat kind of reading the U.S. Supreme Court posits.

III. REVISING THE DOCTRINE

Interpreting this history does not dictate a single outcome: it could well
point toward a more restrained Fourth Amendment or toward a broader one.
On one view, if the historical record does not support a clear boundary
between house, curtilage, and open fields, then perhaps the only defensible
category is the one the text itself names: “houses.” Rather than stretching
that term to cover contiguous land, the Court could acknowledge that the
Fourth Amendment’s real historical meaning may be narrower than modern
doctrine assumes. Limiting the protection to “houses” would clarify the
boundary of constitutional privacy and restore conceptual honesty to the
historical narrative that undergirds the houses-curtilage-open fields
distinction. The cost of that candor would be doctrinal contraction, but the
benefit would be integrity—an interpretation that takes both the text and
history seriously.

Yet the opposite conclusion is not only possible—it may be more
historically faithful. Other recent historical findings suggest that Hester and
its open fields doctrine are ripe for overruling. Doing so would restore
coherence to a doctrine presently built on a historical fiction, bringing the
Fourth Amendment’s protections back into conversation with the historical
record.

As a starting place, eavesdropping from outside one’s house was treated
as a crime in violation of the security of all houses in the community at
common law.98 Likewise, the right to exclude has been historically tied to

97. Id. at 50a. The commentator does not clarify why “onely the garden, the curtilage,
and the close adjoyning the house” are appurtenant to the house. /d.

98. See Donald A. Dripps, Eavesdropping, the Fourth Amendment, and the Common Law
(of Eavesdropping), 32 WM. & MARY BILL RTs.J. 721, 754-61 (2024). Note, however, that
Professor Dripps’s assertion regarding the physical intrusion test being dishonest in its
extension to nonhouses is not fully accurate. See id. at 721-22. The word “houses” was itself
broad in use at common law. In my research on this project I have noted the phrases: dwelling
houses, slaughterhouses, dove houses, workhouses, warehouses, outhouses, bake houses,
countinghouses, coach houses, church houses, beer houses, wine houses, mansion houses,
prison houses, courthouses, market houses, victualling houses, schoolhouses, alehouses,
banqueting houses, boardinghouses, playhouses, farmhouses, sheep houses, dairy houses,
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property and developed as a trespass regime to protect against any entry, no
matter how inconsiderable the damage caused.”® Taken together, these
findings begin to suggest a legal culture existed at the time of the Fourth
Amendment’s adoption; the baseline being the protection of one’s house and
property from those who sought to intrude and obtain information secretly.

Further, in my research for this Essay, I stumbled across a trio of
proclamations from King James II (1685-1688) in 1687 which targeted
religious meetings in “open fields.” The first, from February 12, 1687,
sought to reduce the “[a]nimosities among the several” Christian
denominations then ruled by the King in Scotland, England, France, and
Ireland.100  King James commanded that Presbyterians meet in “private
Houses” and use only ministers inoffensive to the crown.101 Presbyterians
were expressly barred from “build[ing] Meeting-Houses, or [using]
Out-Houses or Barns” for such meetings.102 Quakers were permitted to
worship “in any place or Places appointed for their Worship.”103 Catholics,
who were, in principle, “Good Christians” and “dutiful Subjects” could now
hold office but had to worship “in Houses or Chappels,” not “open Fields.”’104
Anyone who met or assisted meetings in “Field-Conventicles,” however,
were to be “prosecuted according to the utmost severity.”105

Starting under the reign of Elizabeth I (1558-1603), “conventicle” meant
“the meeting-place or assemblage for worship or consultation of those who
departed from the Established Church of England.”106 In the seventy-five
years before King James, aggressive persecution of such nonconforming
religious denominations took place, with large numbers of conventicle
participants thrown in jail.107 Nevertheless, people continued to meet in
fields, “sometimes under cover of night, in the open air, on moors or hills, or
in glens and ravines” to observe their faith.108 In response to oppression,
some conventicle attendees began to carry crude weapons like scythes,

firehouses, coffechouses, printing houses, fishing houses, almshouses, tobacco houses, cow
houses, field houses, strong-water houses, custom houses, storehouses, lumber houses,
statehouses, steeple houses, torture houses, and bank houses. Accordingly, where a phrase
lacks the suffix, “houses,” such as “inns,” “cottages,” or “offices,” there is no clear distinction
that would separate them from the other “houses” understood at the time of the founding.
Further, some of these phrases, which readers today may not understand as houses, were
previously understood as such. See, e.g., ROBERT MURRAY, AN ACCOUNT OF THE
CONSTITUTION AND SECURITY OF THE GENERAL BANK OF CREDIT 9 (1683) (“’You must perfect
a Bill of Sale of the said Goods under your Hand and Seal, which will be taken by the said
Trustees, Persons of known Integrity and Ability, who will be dayly attending at their
respective Bank-houses, or Offices . . ..”

99. Jace C. Gatewood, The Evolution of the Right to Exclude—More than a Property
Right, a Privacy Right, 32 Miss. COLL. L. REv. 447, 451-52 (2014).

100. Royal Proclamation of King James II (February 12, 1687).

101. Id.

102. Id.

103. Id.

104. Id.

105. Id.

106. 4 ENCYCLOPADIA OF RELIGION AND ETHICS 103 (1911).

107. Id.

108. Id. at 104.
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precipitating violent confrontations that culminated in the “Killing Times” of
the 1670s and 1680s, where around 18,000 people were punished for their
presence at conventicles.109
The second proclamation, from June 28, 1687, though promoting in

principle the free exercise of Protestant Christianity, required congregations
to hold their meetings “openly and publickly,” and commanded that they
inform the government (“one or more of the next Privy Counsellors, Sheriffs,
Stewards, Baillies, Justices of the Peace, or Magistrats of Burghs-Royal”) as
to the meeting place and the names of preachers.!10 At these meetings, King
James commanded his “Loving Subjects” to “take care that nothing be
Preached or Taught among them which may any ways tend to Alienat[e] the
Hearts of Our People from Us, or Our Government.”!!! Further, meetings
were required to “be in Houses, or Places provided for the purpose, and not
in the open Fields.”!12 This was not a preference but a necessity. The King
clarified after this proclamation, there was “not the least shadow of excuse
left” for meetings in open fields.!13 He decreed:

Meetings in Fields We do hereby strictly prohibit[] and forbid, against all

which We do leave Our Laws and Acts of Parliament in full force and

vigour, notwithstanding the Premisses; And do further Command all Our

Judges, Magistrats, and Officers of Our Forces, to prosecute such as shall

be guilty of the saids Field-Conventicles or Assemblies with the outmost

Rigour, as they would avoid Our Highest Displeasure.!14
The King sought to make his rationale clear: this was not about religious
suppression but about suppressing treasonous meetings that would occur
secretly in the open fields. The only people who would meet under such
conditions “ma[d]e a preten[s]e of Religion, to cover their Treasonable
Designs against Our Royal Person, and the Peace of Our Government.”!15

The third proclamation, from October 5, 1687, provided an update.

“[S]everal seditious Preachers, and others declared Fugitives” were
disobeying the proclamations.!16 These meetings “in the open Fields” and
the holding of “Conventicles (these Rendevouzes of Rebellion)” were
enough of a perceived threat to the King to warrant further elaboration.!117
From thereon, all participants “Preachers,” “Hearers,” and “Dissenting
Ministers” who failed to comply with the reporting requirements of the
previous proclamation would be “presume[d] to be at any Conventicle in the
open Fields.”!18 Shortly thereafter, King William III (1689-1702) took the

109. Id.
110. Royal Proclamation of King James II (July 5, 1687).
111. Id.

113. 1d.
114. 1d.
115. 1d.
116. Royal Proclamation of King James II (October 5, 1687).
117. Id.
118. Id.
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throne and exempted subjects who pledged allegiance to the Crown from
punishment for attending conventicles.!19

This history, all but ignored in Fourth Amendment jurisprudence, indicates
another basis for the protection of open fields.120 Less than a century before
the founding, tens of thousands of subjects of the Crown congregated in open
fields as a place for religious meetings. They did so for privacy—to be free
from government monitoring of their speech and religious practices. In an
era before widespread digital surveillance technology, people resisted
reporting their meeting locations and ministers by practicing religion in
places they expected would be private. Thus, the Crown’s persistent
persecution of attendees of field conventicles may provide another historical
basis for a reasonable expectation of privacy in open fields that could find
expression in the Fourth Amendment.

And then there are the defiant recent works of scholars after a century of
taking the Supreme Court’s claim that the distinction between houses and
open fields is “as old as the common law”12! at its word. Joshua Windham’s
recent article, aptly titled, “The Open Fields Doctrine Is Wrong,” explores
the historical inconsistency of the Court’s approach in Hester. Among other
issues, the Supreme Court ignored American history—history that exalted
the exclusive possession of land by a founding generation of landowners.122
Windham’s findings further suggest that “[t]he right of the people to be
secure in their . . . houses, . . . against unreasonable searches and seizures”’123
would textually and historically include the land associated with their
houses.124 Professor Laura K. Donohue’s article “Hester’s Dubious Roots
and Legacy: Open Fields Doctrine Under Scrutiny” is equally insightful—
founding-era dictionaries and early state judicial rulings indicated curtilage
as broad, encompassing or otherwise a component of houses and subject to
the same legal protections.!25

Put plainly, the historical record at the founding and in England reject a
narrow definition of curtilage. At the founding, curtilage had come to
meaningfully overlap with the common understanding of “houses.” Indeed,
eavesdropping and trespass law outlined significant protection for houses
that extended beyond their four walls and roofs. Open fields in England were

119. ENCYCLOPZDIA OF RELIGION AND ETHICS, supra note 106, at 104.

120. Perhaps coincidentally, Justice Thurgood Marshall, dissenting in Oliver, noted the
possible religious use of “open fields” in support of extending the Fourth Amendment to
protect them. 466 U.S. 170, 192 (1984) (“Some landowners use their secluded spaces to meet
lovers, others to gather together with fellow worshippers, still others to engage in sustained
creative endeavor.” (emphasis added)).

121. Hester v. United States, 265 U.S. 57, 59 (1924) (citing BLACKSTONE, supra note 9, at
*223, ¥225-26).

122. See Joshua Windham, The Open Fields Doctrine Is Wrong, 32 GEO. MASON L. REV.
F. 1, 15-16 (2024).

123. U.S. CoNsT. amend. IV (emphasis added).

124. See Windham, supra note 122, at 16.

125. See generally Laura K. Donohue, Hester s Dubious Roots and Legacy: Open Fields
Doctrine Under Scrutiny, 13 TEX. A&M L. REv. 861 (2026) (discussing problems with
Hester).
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important sites of religious and ideological expression for their privacy. That
the Crown attempted to surveil and suppress meetings in the open fields
likely remained in the recent memory of many Americans leading up to the
founders. In sum, history—English and American—points to an
understanding of the Fourth Amendment that values open fields.

CONCLUSION

Curtilage was not part of a house at common law. If curtilage counted as
such, then “house” was a capacious and amorphous word that could just as
easily encompass “open fields,” provided the numerous instances where
curtilage did exactly that. Indeed, curtilage was carved apart from the
dwelling house entirely on several occasions and persistently described as a
separate category of real property. Curtilage was seemingly used to broadly
define land or appurtenances for transfer and trespass purposes in the
property-law context, so it is unsurprising the same term was ill-suited to
define the bounds of a house’s protection for the specific purpose of
identifying where burglary could occur.

The same issue of repurposing common-law terms has infected the
interpretation of the U.S. Constitution to the detriment of criminal defendants
and the broader public. The Court narrows curtilage beyond its meaning at
common law when it bounds “houses” for the specific purpose of defining
where warrantless searches are prohibited. And, in drawing the line at
undefined “open fields,” the Court ignores the clearer distinction between
curtilage and a house.

Two doctrinal responses present themselves: expand “curtilage” to
encompass “open fields,” or remove “curtilage” from coverage as part of the
“house.” The former response is consistent with a growing body of historical
evidence; the latter is consistent only with the strict meaning of “houses” in
sixteenth and early seventeenth century England. In either case, fidelity to
the historical record demands reevaluating Hester and the open fields
doctrine.

Looking beyond Blackstone reveals that a distinction between open fields
and houses “as old as the common law”’126 is murky at best and ahistorical at
worst. As the Court continues to exalt “history and tradition”!27 in modern
constitutional legal interpretation, it should take care to evaluate and revise
precedent—or at least the rationale underlying that precedent—where the
history relied upon cannot plainly pass muster even as “law office
history.”128 Certainly among those decisions worthy of revision is Hester.

126. Hester, 265 U.S. at 59.

127. See, e.g., United States v. Rahimi, 144 S. Ct. 1889, 1904-05 (2024) (Sotomayor, J.,
concurring); Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228, 224654 (2022); N.Y.
State Rifle & Pistol Ass’n v. Bruen, 142 S. Ct. 2111, 2128 (2022).

128. See Jack M. Balkin, Lawyers and Historians Argue About the Constitution, 35 CONST.
COMMENT. 345, 345 (2020) (defining “law-office history” as a critical term that describes the
legal use of “historical arguments that are opportunistic, anachronistic, and unsophisticated”);
see also, e.g., Brown v. Davenport, 596 U.S. 118, 146-52 (2022) (Kagan, J., dissenting)
(criticizing and presenting in response a self-admitted “law-chambers history”).



