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FROM CLAIBORNE TO CLIMATE:   
ANTI-ESG BOYCOTT LEGISLATION AND 

CORPORATE FIRST AMENDMENT RIGHTS 

Ingrid Tjendro* 
Since 2021, at least twenty-one states have enacted laws targeting 

financial institutions and companies that incorporate environmental, social, 
and governance (ESG) considerations into their business practices.  This 
Comment examines the First Amendment implications of one specific 
category of such legislation—state anti-ESG boycott statutes—and argues 
that they constitute an unconstitutional suppression of protected corporate 
speech and association. 

Drawing on traditional anti-boycott jurisprudence, including NAACP v. 
Claiborne Hardware Co. and Rumsfeld v. Forum for Academic and 
Institutional Rights, Inc., and the circuit split over anti-Israel boycott 
legislation, this Comment centers on the recent decision in American 
Sustainable Business Council v. Hegar (ASBC), the first federal court ruling 
to strike down a state anti-ESG boycott statute on First Amendment grounds. 

Though welcoming the ASBC decision, this Comment argues that the 
court’s exclusive focus on definitional overbreadth leaves critical 
constitutional questions unresolved.  Even under a narrowed “boycott” 
definition, anti-ESG statutes would independently violate the First 
Amendment through their viewpoint-discriminatory blacklisting regimes and 
compelled-speech procurement provisions.  This Comment proposes a more 
robust constitutional framework to address these structural defects—a 
framework that will be essential as similar legislation proliferates across 
additional states. 
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INTRODUCTION 
The past decade has witnessed a profound transformation in corporate 

governance, as major financial institutions, corporations, and institutional 
investors increasingly incorporate environmental, social, and governance 
(ESG) factors into their investment decisions and business practices.1  This 
 

 1. See Max M. Schanzenbach & Robert H. Sitkoff, Reconciling Fiduciary Duty and 
Social Conscience:  The Law and Economics of ESG Investing by a Trustee, 72 STAN. L. REV. 
381, 384–87 (2020). 
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burgeoning ESG movement, driven by concerns about climate change, social 
justice, and sustainable governance, has reshaped the discourse on corporate 
risk assessment and stakeholder engagement.2 

However, as ESG considerations move from the periphery to the 
mainstream in the United States, they have triggered a political backlash, 
particularly in Republican-led states.3  Since 2021, more than fifty-two laws 
across twenty-one different states have been enacted4 to counter what some 
politicians characterize as “woke capitalism” and the politicization of 
investment decisions and business practices.5  Though these statutes 
commonly fall under the umbrella of “anti-ESG,” they take various forms, 
including (1) restrictions on government contracting or investing, also known 
as “anti-ESG boycott” laws; (2) amendments to fiduciary duty statutes; and 
(3) antidiscrimination laws.6 

This Comment focuses specifically on the first category of legislation—
state-enacted anti-ESG boycott laws.  Although the precise language and 
scope of these statutes vary across states, the statutes generally prohibit state 
governmental entities from investing in or contracting above certain 
thresholds with financial companies that the state has identified as 
“boycotting” protected industries—typically fossil fuel and firearm 
companies.7  These laws often mandate that states maintain blacklists of 
sanctioned financial companies, require written verification from 
contractors, and compel divestment from public pension portfolios.8  In 
effect, companies failing or refusing to comply with such state mandates risk 
exclusion from state business or forced divestment of pension investments 
valued in the trillions of dollars.9  Currently, eight states have passed  

 

 2. See id. at 397; see also Jill E. Fisch, Making Sustainability Disclosure Sustainable, 
107 GEO. L.J. 923, 925 (2019) (“The debate over sustainability is leading investors, 
executives, and directors to rethink how corporations engage in long-term value creation.”). 
 3. See David Gelles, How Environmentally Conscious Investing Became a Target of 
Conservatives, N.Y. TIMES (Mar. 1, 2023), https://www.nytimes.com/2023/02/28/climate/ 
esg-climate-backlash.html (on file with the Fordham Law Review). 
 4. Survey of State Law Restrictions on ESG, DAVIS POLK & WARDWELL LLP (Feb. 9, 
2026) [hereinafter Davis Polk Survey], https://www.davispolk.com/insights/client-
update/survey-state-law-restrictions-esg [https://perma.cc/H7SD-ZRS5]; PLEIADES 
STRATEGY, 2025 STATEHOUSE REPORT:  FROM LOCAL BLACKLISTS TO BLINDERS:  THE 
GROWING COST OF POLITICIZING CLIMATE FINANCE 8 (2025) [hereinafter PLEIADES STRATEGY 
2025 REPORT], https://static1.squarespace.com/static/60c10f47894447090b1b6567/t/6862f47 
af380d07ac8a94eb0/1751315578927/2025_Statehouse_Report.pdf [https://perma.cc/6GA4-
ZDZ2]. 
 5. For example, Florida Governor Ron DeSantis once called on politicians to suppress 
the influence of “woke capitalism” and activist corporations in the ESG movement. See Kevin 
Breuninger, DeSantis Calls for “Crippling the ESG Movement” in New Book, CNBC (Feb. 
28, 2023, at 15:03 EST), https://www.cnbc.com/2023/02/28/ron-desantis-calls-for-crippling-
the-esg-movement-in-new-book.html [https://perma.cc/5BRM-JZJF]. 
 6. See infra Part I.C. 
 7. See infra Part I.C. 
 8. See infra Part I.C. 
 9. See PLEIADES STRATEGY 2025 REPORT, supra note 4, at 28 (“State and local pension 
funds manage a collective $6.1 trillion in assets obligated to America’s workers.”). 
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anti-ESG boycott laws, and two are seriously considering comparable 
legislation at the time of this writing.10 

At their core, anti-ESG boycott statutes penalize companies based on their 
investment decisions, business relationships, affiliations with, and statements 
in support of climate advocacy organizations.  They compel corporations to 
certify adherence to state-approved viewpoints regarding certain sectors, 
forcing companies to choose between conducting business with state 
governments and participating in voluntary climate or other ESG-related 
associations.11  These anti-ESG boycott laws present difficult constitutional 
questions about the scope of corporate speech rights under the First 
Amendment and the limits of state power to regulate corporate conduct for 
ideological ends. 

The constitutionality of these laws is now being tested in courts.  Two 
significant cases have emerged in establishing the legal framework 
governing anti-ESG boycott statutes.  In Keenan v. Russ,12 an Oklahoma state 
court became the first to rule on an anti-ESG boycott law, granting summary 
judgment to the plaintiff and declaring that Oklahoma’s Energy 
Discrimination Elimination Act of 202213 (EDEA) violated the right to free 
speech.14  Similarly, in February 2026, the U.S. District Court for the 
Western District of Texas struck down Texas’s Senate Bill 1315 (S.B. 13) in 
American Sustainable Business Council v. Hegar16 (ASBC), offering the first 
federal court analysis of anti-ESG boycott legislation based on First 
Amendment standards.  These cases represent the forefront of judicial 
analysis addressing whether and how anti-ESG boycott legislation violates 
constitutional protections for corporate speech and association.  

This Comment examines the relationship between state anti-ESG boycott 
laws and corporate speech rights under the First Amendment.  It proceeds in 
three parts.  Part I situates the anti-ESG movement against the rise of ESG 
and financial institutions’ participation in climate advocacy, followed by a 
survey of the statutory landscape of anti-ESG boycott laws enacted by states.  
Part II analyzes the anti-boycott jurisprudence most relevant to freedom of 
speech, including NAACP v. Claiborne Hardware Co.,17 Rumsfeld v. Forum 
for Academic and Institutional Rights, Inc.18 (FAIR), and modern cases 

 

 10. See infra Part I.C.1. 
 11. See Robert T. Esposito, Commentary on Regulating by Contract:  Preference or 
Protection?:  Anti-ESG Laws in Context, 21 N.Y.U. J.L. & BUS. 365, 369–70 (2025). 
 12. No. CV-2023-3021, slip op. (Okla. Dist. Ct. Oct. 25, 2024). 
 13.  OKLA. STAT. ANN. tit. 74, §§ 12001–12006. 
 14. Keenan, slip op. at 4–7.  On April 7, 2026, the Oklahoma Supreme Court issued its 
ruling on the defendant’s appeal, affirming the trial court’s judgment in part. Although the 
court held the EDEA unconstitutional in its entirety as applied to the Oklahoma Public 
Employees Retirement System, the court based its holding on grounds unrelated to free speech 
and declined to rule on the free speech claim. Keenan v. Russ, 2026 OK 20, ¶¶ 49, 65, 2026 
WL 935781 (Okla. Apr. 7, 2026). 
 15. TEX. GOV’T CODE ANN. §§ 809.001–809.102. 
 16. No. 1:24-CV-01010-ADA, 2026 WL 300001 (W.D. Tex. Feb. 4, 2026). 
 17. 458 U.S. 886 (1982). 
 18. 547 U.S. 47 (2006). 
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relating to the Boycott, Divestment, and Sanctions (BDS) movement against 
Israel.  Part III discusses the proper characterization of the “boycott” targeted 
by anti-ESG statutes—whether it is protected expressive conduct or 
regulable nonexpressive conduct—and argues that these laws violate the 
First Amendment in three independent ways, only one of which is adequately 
addressed by the district court in ASBC.  Ultimately, this Comment concludes 
that the Western District of Texas’s decision in ASBC, though correct, leaves 
critical questions unresolved, and proposes a more robust constitutional 
framework that recognizes First Amendment infirmities of these anti-ESG 
boycott statutes. 

I.  THE ASCENT OF ESG AND THE ANTI-ESG BACKLASH 
This part first traces the rapid ascent of ESG factors into mainstream 

investment, driven by institutional investors recognizing issues like climate 
change as a material financial risk.  The corresponding commitment by major 
financial institutions to net-zero coalitions transformed climate change 
advocacy into a matter of private financial governance, provoking a strong 
political and economic countermovement.  This part then examines the 
resulting anti-ESG backlash and details the subsequent statutory landscape 
of state-level anti-boycott statutes designed to prohibit or restrict the 
consideration of ESG factors in investment and contracting decisions. 

A.  The Rise of ESG Investing 
The integration of ESG factors into investment analysis represents an 

evolution of socially responsible investing that dates back to the 1980s.19  
However, ESG investing only achieved mainstream prominence in the 2010s 
when institutional investors increasingly recognized climate change, along 
with labor standards and product safety, as a material financial risk that 
requires standardized disclosure, systematic assessment, and mitigation.20  
Notwithstanding the debate surrounding the connection between ESG-linked 
corporate policies and financial performance, global ESG funds’ assets under 
management surged in recent years, reaching approximately $3.40 trillion at 
the end of 2023 and $3.56 trillion by the end of 2024.21 

The notion of private environmental governance gained traction when a 
growing number of the world’s largest financial institutions joined  
climate-focused coalitions and made public their commitment to supporting 
net-zero greenhouse gas emissions.22  Between 2020 and 2021, the world’s 
 

 19. See Schanzenbach & Sitkoff, supra note 1, at 388 (explaining that ESG investing finds 
its roots in the socially responsible investing movement in the 1980s as part of a divestment 
campaign against apartheid in South Africa). 
 20. See Fisch, supra note 2, at 932–33. 
 21. MORGAN STANLEY INST. FOR SUSTAINABLE INVESTING, SUSTAINABLE REALITY:  
SUSTAINABLE FUNDS UNDERPERFORMED IN H2 2024, BUT FLOWS REGAINED SOME GROUND 2 
(2025), https://www.morganstanley.com/content/dam/msdotcom/en/assets/pdfs/Morgan_ 
Stanley_Institute_for_Sustainable_Investing_Sustainable_Reality_2024.pdf 
[https://perma.cc/MD4N-FSV4]. 
 22. See Esposito, supra note 11, at 366. 
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three largest institutional investors—BlackRock, State Street, and 
Vanguard—joined Climate Action 100+ and the United Nations-backed Net 
Zero Asset Managers Initiative (NZAMI).23  These are voluntary 
membership groups that require signatories to align their portfolios with the 
global net-zero target.24  For example, as part of their original commitment 
statement, the NZAMI signatories pledged to set and regularly increase 
interim targets for assets under management consistent with a 2050 net-zero 
ambition and to fully implement a corresponding stewardship and 
engagement strategy.25  Similarly, Climate Action 100+ members committed 
to using collaborative investor engagement to reduce carbon output by setting 
decarbonization targets based on the net-zero goal and enhancing  
climate-related financial disclosures.26  This movement effectively 
transitioned climate change from a primarily regulatory issue at international 
bodies to a matter of private financial governance, granting considerable 
influence to financial institutions over corporate climate strategy—a shift 
that would provoke the strong political and economic countermovement 
described below. 

B.  The Anti-ESG Backlash 
Though more firms have begun to treat environmental risks as financially 

material rather than purely moral, critiques of ESG—ranging from concerns 
over greenwashing to skepticism towards the feasibility of achieving net-zero 
emissions by 2050—have intensified.27  In the United States, this activity has 
spurred a sharp ideological rift and political backlash, particularly from 
conservative politicians and commentators who characterize ESG as “woke 
capitalism” or political activism masquerading as financial prudence.28  At 
the federal level, for instance, federal rules governing fiduciary obligations 

 

 23. Id. at 366–67.  However, it should be noted that all three institutions abandoned these 
membership groups in 2025, at least for their U.S. businesses, partly because of growing 
pressure in the United States. Mark Segal, State Street Pulls Out of Net Zero Investor Group 
in U.S., Stays in Europe, ESG TODAY (Nov. 3, 2025), https://www.esgtoday.com/state-streets-
balancing-act-pulls-out-of-net-zero-investor-group-in-u-s-stays-in-europe/ 
[https://perma.cc/N7CM-MTDE]. 
 24. CLIMATE ACTION 100+, SIGNATORY HANDBOOK (June 2023), 
https://www.climateaction100.org/wp-content/uploads/2023/06/Signatory-Handbook-2023-
Climate-Action-100.pdf [https://perma.cc/G8X7-UCCG]; NZAM:  Ready For Its Next 
Chapter, NET ZERO ASSET MANAGERS INITIATIVE (Oct. 29, 2025), 
https://www.netzeroassetmanagers.org/nzam-ready-for-its-next-chapter/ 
[https://perma.cc/B2P3-3HJ8]. 
 25. See Esposito, supra note 11, at 368. 
 26. See CLIMATE ACTION 100+, supra note 24. 
 27. See Amanda Shanor & Sarah E. Light, Anti-Woke Capitalism, the First Amendment, 
and the Decline of Libertarianism, 118 NW. U. L. REV. 347, 363 (2023). 
 28. See generally Mike Pence, Republicans Can Stop ESG Political Bias, WALL ST. J. 
(May 26, 2022, at 13:50 ET), https://www.wsj.com/opinion/only-republicans-can-stop-the-
esg-madness-woke-musk-consumer-demand-free-speech-corporate-america-11653574189 
(on file with the Fordham Law Review) (“[T]he woke left is poised to conquer corporate 
America and has set in motion a strategy to enforce their radical environmental and social 
agenda on publicly traded corporations.”); see also Breuninger, supra note 5. 
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under the Employee Retirement Income Security Act of 197429 (ERISA) 
were amended in 2020 during the first Trump administration to emphasize 
“pecuniary factors,” effectively discouraging investment decisions based on 
nonpecuniary ESG aims.30  Although the subsequent Biden-era rule in 2022 
reverted this position and allowed fiduciaries to consider ESG factors, the 
U.S. Department of Labor announced it would cease defending the 2022 rule 
and “engage in a new rulemaking on the subject” of ERISA fiduciary duties 
and investment factors amid a challenge in the U.S. Court of Appeals for the 
Fifth Circuit in May 2025.31 

The ESG backlash is equally pronounced at the state level, especially by 
states that have historically relied on oil, gas, and coal production to support 
their economies.  Given how commitments made by such an influential group 
of financial institutions posed both a financial and existential risk to 
companies operating in carbon-intensive sectors, their reaction is perhaps not 
surprising.32  Critics argue that ESG investing prioritizes progressive 
political objectives over shareholder returns, undermines the economies of 
such states, and discriminates against highly carbon-intensive industries.33  
Officials of some Republican-led states, such as Texas and West Virginia, 
have publicly attacked major financial institutions, asserting that they were 
boycotting fossil fuel companies through reduced investment and lending, 
thereby harming state revenues and employment.34  These state legislatures 
responded with multiple regulatory approaches.35  In just about four years, 
the number of anti-ESG laws enacted grew from only three at the end of 2021 
to more than fifty-two laws across twenty-one different states as of 2025.36 

 

 29. Pub. L. No. 93-406, 88 Stat. 829 (codified as amended in scattered sections of the 
U.S.C.). 
 30. Financial Factors in Selecting Plan Investments, 85 Fed. Reg. 72846 (Nov. 13, 2020) 
(codified at 29 C.F.R. pt. 2509 & 2550). 
 31. Letter from Daniel Winik, Att’y, U.S. Dep’t of Justice, to Clerk of Court, U.S. Court 
of Appeals for the Fifth Circuit, Utah v. Chavez-DeRemer, No. 23-11097 (5th Cir. May 28, 
2025). 
 32. Esposito, supra note 11, at 368. 
 33. See, e.g., Joseph P. Kalt & L. Adel Turki, Political, Social, and Environmental 
Shareholder Resolutions:  Do They Create or Destroy Shareholder Value?, HARV. L. SCH. F. 
ON CORP. GOVERNANCE (June 17, 2018), https://corpgov.law.harvard.edu/2018/06/17/political 
-social-and-environmental-shareholder-resolutions-do-they-create-or-destroy-shareholder-
value/ [https://perma.cc/F6ZE-WK3Y]; NEB. DEP’T OF JUST., THE ENDGAME OF ESG:  WHY IT 
MATTERS TO POLICYMAKERS AND ENFORCERS 4 (Dec. 6, 2022), 
https://ago.nebraska.gov/sites/default/files/doc/ESG%20Report%2012-06-2022.pdf 
[https://perma.cc/9SAW-35QY]. 
 34. See, e.g., Spencer Grubbs, Fighting a Fossil Fuels Boycott:  Texas Divests from 
Finance Companies with ESG Policies, TEX. COMPTROLLER OF PUB. ACCTS. (May 2023), 
https://comptroller.texas.gov/economy/fiscal-notes/archive/2023/may/fossil-fuels/ 
[https://perma.cc/VXQ5-CCBC]; David Gelles, West Virginia Punishes Banks That It Says 
Don’t Support Coal, N.Y. TIMES (July 28, 2022), https://www.nytimes.com/2022/07/28/ 
business/west-virginia-fossil-fuel-banks.html (on file with the Fordham Law Review). 
 35. See infra Part I.C. 
 36. PLEIADES STRATEGY 2025 REPORT, supra note 4, at 8; Esposito, supra note 11, at 369. 
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C.  The Statutory Landscape of State Anti-ESG Boycott Legislation 
State anti-ESG laws can be classified into three broad categories:37 
(a) Anti-boycott statutes that (1) condition certain state government 

contracts on written certification by the counterparties that they do 
not engage in economic boycott38 and/or (2) require state funds to be 
divested from financial companies deemed to be boycotting a 
particular industry;39 

(b) Amendments to fiduciary duty statutes that prohibit or restrict the 
consideration of nonpecuniary ESG factors in investment decisions, 
mirroring the structure of the Trump administration’s 2020 ERISA 
rule mentioned above;40 and 

(c) Antidiscrimination laws that (1) forbid state agencies from using  
so-called “social credit scores” or “ESG scores” to evaluate bids for 
state government procurement contracts or (2) prohibit financial or 
insurance companies from using them when deciding whether to lend 
credit or extend insurance policies.41 

This Comment focuses on the first category—anti-ESG boycott statutes, 
which drew inspiration and tactical lessons from earlier state efforts to 
counter the BDS movement targeting Israel.42  Between 2016 and 2023, more 
than thirty states enacted anti-BDS laws prohibiting state contracts with 

 

 37. See Esposito, supra note 11, at 369. 
 38. See, e.g., W. VA. CODE §§ 12-1C-1–12-1C-7 (authorizing the state treasurer to 
maintain a list of financial institutions that have engaged in energy company boycotts and 
making any such institutions ineligible to enter into, or remain in, banking contracts with West 
Virginia); see also Esposito, supra note 11, at 369–70. 
 39. See, e.g., OKLA. STAT. ANN. tit. 74, §§ 12001–12006 (authorizing the state treasurer 
to maintain a list of financial companies that have engaged in energy company boycotts and 
requiring all state governmental entities to divest from their direct and indirect holdings 
managed by any such listed financial companies); see also Esposito, supra note 11, at 369–
70. 
 40. See, e.g., ARK. CODE § 24-2-801–24-2-806; H.B. 3, 2023 Leg., Reg. Sess. (Fla. 2023) 
(effective July 1, 2023); IDAHO CODE § 67-2345; IND. CODE §§ 5-10.2-14-1–5-10.2-14-1–3; 
KAN. STAT. ANN. § 74-4921; KY. REV. STAT. ANN. § 61.650; H.B. 228, 68th Leg., Reg. Sess. 
(Mont. 2023); N.H. REV. STAT. ANN. § 6:8, II(f) (effective Aug. 29, 2023); N.C. GEN. STAT. 
ANN. § 147-70.6; N.D. CENT. CODE § 21-10-08.1; S.C. CODE ANN. §§ 9-16-10, 9-16-50; 
TENN. CODE ANN. §§ 9-4-1401, 9-4-1402 (effective May 17, 2023); W. VA. CODE ANN. § 12-
6-11a; see also Esposito, supra note 11, at 371–72. 
 41. See, e.g., ARK. CODE ANN. §§ 25-1-1001–25-1-1007; FLA. STAT. ANN. § 215.681; 
IDAHO CODE ANN. §§ 67-2347, 67-9210; N.D. CENT. CODE ANN. § 26.1-04-03; TEX. INS. CODE 
ANN. §§ 565.001, 565.005; see also Esposito, supra note 11, at 372–73. 
 42. See Josh Halpern & Lavi M. Ben Dor, Boycotts:  A First Amendment History, 47 
HARV. J.L. & PUB. POL’Y 95, 154 (2024) (arguing that anti-ESG boycott measures enacted by 
states are “copycat[s]” of anti-BDS rules).  See generally TEX. ATT’Y GEN., ADVISORY ON 
TEXAS LAW PROHIBITING CONTRACTS AND INVESTMENTS WITH ENTITIES THAT DISCRIMINATE 
AGAINST FIREARM ENTITIES OR BOYCOTT ENERGY COMPANIES OR ISRAEL (2023), 
https://www.texasattorneygeneral.gov/sites/default/files/images/executivemanagement/OAG
%20advisory%20on%20SB%2013%20and%2019%2010.18.23.pdf [https://perma.cc/V7F5-
EF5Q]. 
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entities that boycott Israel, creating a legislative template that anti-ESG 
legislation closely follows.43 

1.  The Proliferation of Anti-ESG Boycott Legislation 

The state anti-ESG boycott approach was pioneered by Texas via S.B. 13, 
enacted in 2021.44  S.B. 13 prohibits state governmental entities from 
contracting with companies that “boycott energy companies” and requires 
state pension funds to divest from companies engaged in such boycotts.45  
Following Texas’s lead, numerous other states introduced similar legislation.  
In May 2022, Oklahoma passed the EDEA, which also prohibited state 
contracts and investments with companies that “boycott energy 
companies.”46  Additionally, six other states, including Alabama, Arkansas, 
Idaho, Kentucky, Utah, and West Virginia, have enacted comparable 
measures,47 while two states—Michigan and Minnesota—are considering 
related bills.48 

Oklahoma’s EDEA and Texas’s S.B. 13 have been the subject of legal 
challenges.  In Keenan, a case brought in Oklahoma state court, the plaintiff 
challenged the EDEA after being targeted under the law.49  In October 2024, 
the Oklahoma court granted summary judgment in favor of the plaintiff, 
finding that the EDEA violated multiple provisions of the Oklahoma 
Constitution, including protections for freedom of speech which are 
analogous to the First Amendment.50  Although the case was litigated in state 
court, the court primarily relied on federal case law, particularly modern  
anti-BDS cases, in its reasoning.51 

In ASBC, filed in the District Court for the Western District of Texas in 
August 2024, plaintiffs argued that S.B. 13 is viewpoint and content 
discriminatory, both facially and as applied, in violation of the First 
Amendment.52  The complaint alleges that the Texas Comptroller has used 
the law to target companies based on their “anti-oil and gas rhetoric” and 
membership in climate-focused coalitions such as the NZAMI and Climate 

 

 43. See Anti-Boycott Legislation Tracker, JUSTVISION (Jan. 19, 2026) 
https://justvision.org/boycott/legislation-tracker [https://perma.cc/F7NR-EQ4Z] (tracking 
anti-BDS legislation). 
 44. TEX. GOV’T CODE ANN. §§ 809.001–809.102. 
 45. Id. §§ 809.051, 809.053. 
 46. See generally OKLA. STAT. ANN. tit. 74, §§ 12001–12006. 
 47. ALA. CODE §§ 41-16-160–41-16-166; ARK. CODE ANN. §§ 25-1-1101, 25-1-1102; 
IDAHO CODE ANN. §§ 67-2347A; KY. REV. STAT. ANN. §§ 41.472–41.476; UTAH CODE 
§§ 63G-27-101–63G-27-202; W. VA. CODE § 12-1C. 
 48. H.B. 5241, 102d Leg., Reg. Sess. (Mich. 2024); H.B. 2806, 93d Leg., Reg. Sess. 
(Minn. 2024). 
 49. Keenan v. Russ, No. CV-2023-3021, slip op. (Okla. Dist. Ct. Oct. 25, 2024). 
 50. See id. at 10. 
 51. Id. at 4–7. 
 52. Plaintiff’s Motion for Partial Summary Judgment at 10, Am. Sustainable Bus. Council 
v. Hegar, No. 1:24-cv-01010 (W.D. Tex. Aug. 29, 2024) [hereinafter ASBC Motion for 
Summary Judgment]. 
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Action 100+.53  On February 4, 2026, the district court granted partial 
summary judgment to plaintiffs, holding that S.B. 13 is facially overbroad 
because its “any action” clause within the definition of “boycott” 
encompasses constitutionally protected speech and association.54  This 
decision represents the first federal court precedent striking down a state anti-
ESG boycott statute on First Amendment grounds.  On February 6, 2026, 
Texas filed a notice of appeal to the Fifth Circuit.55 

2.  Common Structural Features and Enforcement of 
Anti-ESG Boycott Statutes 

Though specific language and enforcement mechanisms of state-level 
ESG boycott bans vary across jurisdictions, these statutes have both common 
structural features and scope. 

a.  Definition of “Boycott” and Scope of the Ban 

Many of these statutes define “boycott” broadly to include not only 
“refusing to deal,” but also “terminating business activities,” or taking “any 
actions” that are “intended to penalize, inflict economic harm on, or limit 
commercial relations with” covered industries “without an ordinary business 
purpose.”56  The definition of “boycott” in these anti-ESG laws tracks the 
language of state anti-BDS statutes enacted several years prior.57  This 
connection is important because legal challenges against anti-ESG boycott 
legislation would likely be analyzed under the anti-boycott jurisprudence 
established in modern anti-BDS cases, as discussed below.  Crucially, this 
statutory focus on the intent of the “boycott” invites inquiry into a 
corporation’s internal reasons as well as external public communication, 
distinguishing profit-driven business decisions from allegedly socially or 
politically motivated refusals to deal. 

In terms of scope, the industries protected from boycott under these 
statutes typically include energy and fossil fuel companies, although several 
states have extended the protection to mining companies, timber producers, 
agricultural businesses, and firearm manufacturers.58 

 

 53. First Amended Complaint for Declaratory and Injunctive Relief at ¶¶ 12–13, Am. 
Sustainable Bus. Council v. Hegar, No. 1:24-cv-01010-DII (W.D. Tex. Nov. 4, 2024) 
[hereinafter ASBC Complaint]. 
 54. Am. Sustainable Bus. Council v. Hegar (ASBC), No. 1:24-CV-01010-ADA, 2026 WL 
300001, at *7–8 (W.D. Tex. Feb. 4, 2026). 
 55. Defendants’ Notice of Appeal, Am. Sustainable Bus. Council v. Hegar, No. 1:24-cv-
01010-ADA (W.D. Tex. Feb. 6, 2026). 
 56. See, e.g., KY. REV. STAT. ANN. § 41.472; OKLA. STAT. ANN. tit. 74, § 12002; UTAH 
CODE § 63G-27-102; TEX. GOV’T CODE ANN. § 809.001. 
 57. See Kali Venable, From Anti-BDS to Anti-ESG:  The Next Generation of Boycotting 
the “Boycott” Is Only Slightly Less Problematic, 81 WASH. & LEE L. REV. 1687, 1716 (2024). 
 58. See, e.g., ALA. CODE § 41-16-160(2); ARK. CODE ANN. § 25-1-1102; IDAHO CODE 
ANN. § 67-2347A; UTAH CODE § 63G-27-102(3)(a). 
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b.  Enforcement Mechanisms 

Anti-ESG boycott laws generally deploy two enforcement mechanisms:  
blacklisting and contractor certification. 

First, some statutes require state treasurers or comptrollers to identify 
“financial compan[ies],” often defined to mean “publicly traded financial 
services, banking, or investment compan[ies],” that boycott companies in the 
protected industries, effectively creating a blacklist.59  To compile the list, 
states may rely on a financial company’s public commitments, association 
memberships (such as Climate 100+ and the NZAMI mentioned above), 
proxy voting, or ESG ratings.60  For example, the Texas Comptroller has 
determined that membership in three climate-related coalitions—Climate 
Action 100, the NZAMI, and the Net Zero Banking Alliance—would be 
viewed as evidence that a company is a boycotter of energy companies.61  
Texas’s last available blacklist in June 2025 included major financial 
institutions such as Vanguard, Bank of America, Wells Fargo, and JPMorgan 
Chase, as well as around 330 other investment funds.62 

Second, most anti-ESG boycott laws include a procurement provision, 
specifying that a state governmental entity shall not enter into a contract with 
a company for goods or services above certain thresholds (usually $100,000) 
unless the contract contains a written verification from the company that it is 
not engaged in, or will not engage in, boycotts of the protected industries 
during the contract term.63 

3.  Rationale and Economic Consequences 

As documented in public statements by state officials, the rationale 
supporting these laws characterizes ESG practices as ideological 
 

 59. See, e.g., TEX. GOV’T CODE ANN. §§ 809.001, 809.051. 
 60. See generally Leah Malone, Emily Holland & Carolyn Houston, ESG Battlegrounds:  
How the States Are Shaping the Regulatory Landscape in the U.S., HARV. L. SCH. F. ON CORP. 
GOVERNANCE (Mar. 11, 2023), https://corpgov.law.harvard.edu/2023/03/11/esg-
battlegrounds-how-the-states-are-shaping-the-regulatory-landscape-in-the-u-s/ 
[https://perma.cc/S764-FDMW]. 
 61. TEX. COMPTROLLER OF PUB. ACCTS., LIST OF FINANCIAL COMPANIES THAT BOYCOTT 
ENERGY COMPANIES FREQUENTLY ASKED QUESTIONS 4 (Aug. 2024), 
https://comptroller.texas.gov/purchasing/docs/divest-energy.pdf (on file with the Fordham 
Law Review). 
 62. See Texas Comptroller Glenn Hegar Announces Update to List of Financial 
Companies that Boycott Energy Companies, TEX. COMPTROLLER OF PUB. ACCTS. (June 3, 
2025), https://comptroller.texas.gov/about/media-center/news/20250603-texas-comptroller-
glenn-hegar-announces-update-to-list-of-financial-companies-that-boycott-energy-
companies-1746731924320 [https://perma.cc/L6S4-6G6Q] (noting that BlackRock was 
delisted because of its withdrawal from Climate Action 100+ and NZAMI); Financial 
Companies that Boycott Energy Companies, TEX. COMPTROLLER OF PUB. ACCTS. (June 2025), 
https://comptroller.texas.gov/purchasing/docs/divest-energy.xlsx (on file with the Fordham 
Law Review). 
 63. See, e.g., TEX. GOV’T CODE ANN. § 2276.002 (“[A] governmental entity may not enter 
into a contract with a company for goods or services unless the contract contains a written 
verification from the company that it . . . does not . . . and . . . will not boycott energy 
companies during the term of the contract.”). 
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“discrimination” by companies against industries deemed vital by the 
states.64  This characterization persists even as some of the targeted firms 
remain significant investors in the fossil fuel sector.65  The Texas 
Comptroller has referred to ESG as a “radical environmental agenda,” basing 
backlisting decisions partly on companies’ association with climate-focused 
alliances.66  Similarly, the Oklahoma Treasurer has framed enforcement 
actions as necessary to combat a “political, social agenda” that poses a threat 
to Oklahoma’s core industries.67  These statements suggest that anti-ESG 
boycott bans are directed at corporate entities, at least in part, because of their 
expressed views and positions regarding climate change, fossil fuel 
transition, and sustainable corporate practices, rather than solely on their 
commercial activities. 

Putting aside the political rhetoric, the economic consequences of  
anti-ESG boycott laws have been significant.  In states with such legislation, 
municipal borrowing costs have increased substantially due to reduced 
competition among underwriters and lenders unwilling to certify compliance 
with boycott restrictions.68  In Oklahoma, local municipalities are facing an 
estimated $185 million in additional costs, and many major financial 
institutions have withdrawn from state business rather than comply with 
certification requirements or modify their ESG policies.69  Plaintiffs in ASBC 
cited a study which found that Texas’s S.B. 13 and a companion firearms law 
cost Texans approximately $668 million in lost economic activity, while 
 

 64. See, e.g., Grubbs, supra note 34; State Treasurer Warns Six Additional Institutions of 
Potential Inclusion on Fossil Fuel Boycott List, W. VA. PRESS (Feb. 26, 2024), 
https://wvpress.org/wvpa-sharing/state-treasurer-warns-six-additional-institutions-of-
potential-inclusion-on-fossil-fuel-boycott-list/ [https://perma.cc/5ZKQ-N3KY]; Saul Elbein, 
Documents Reveal How Fossil Fuel Industry Created, Pushed Anti-ESG Campaign, THE HILL 
(May 18, 2023, at 16:45 ET), https://thehill.com/policy/equilibrium-sustainability/4010800-
documents-fossil-fuel-anti-esg-campaign/ (on file with the Fordham Law Review). 
 65. In 2024, Vanguard and BlackRock (before its departure from the NZAMI) were the 
world’s largest fossil fuel investors, holding and managing assets of coal, oil, and gas 
companies worth $444 billion and $431 billion respectively. Investing in Climate Chaos:  
Fossil Fuel Investment Report, URGEWALD, (Aug. 9, 2024), 
https://investinginclimatechaos.org/reports [https://perma.cc/7M6C-CKE2]. 
 66. Texas Comptroller Glenn Hegar’s Statement on Lawsuit Filed by American 
Sustainable Business Council, TEX. COMPTROLLER OF PUB. ACCTS. (Aug. 29, 2024), 
https://comptroller.texas.gov/about/media-center/news/20240829-texas-comptroller-glenn-
hegars-statement-on-lawsuit-filed-by-american-sustainable-business-council-
1724958340042 [https://perma.cc/DYU4-T9S7]. 
 67. Ray Carter, Oklahoma House Speaker Warns of ESG’s Economic Harm, OKLA. CTR. 
FOR PUB. POL’Y (Sep. 21, 2023), https://ocpathink.org/post/independent-
journalism/oklahoma-house-speaker-warns-of-esgs-economic-harm [https://perma.cc/L4UB-
NHJQ]. 
 68. See, e.g., Daniel G. Garrett & Ivan T. Ivanov, Gas, Guns, and Governments:  
Financial Costs of Anti-ESG Policies 12 (Hutchins Ctr., Working Paper No. 85, 2023) 
(discussing how Texas’s anti-ESG legislation led to the exit of five of the largest underwriters 
and an increase in borrowing costs). 
 69. New Oklahoma Rural Association Study Highlights the Unintended Consequences of 
the State’s Energy Discrimination Elimination Act, OKLA. FARM REP. (Apr. 22, 2024), 
https://www.oklahomafarmreport.com/okfr/2024/04/22/new-oklahoma-rural-association-
study-highlights-the-unintended-consequences-of-the-states-energy-discrimination-
elimination-act/ [https://perma.cc/YS8S-VAFC]. 
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directly increasing state entities’ costs for banking, investment, and finance 
by approximately $270 million.70  The resulting reduction in market 
participants increases costs for taxpayers and diminishes services available 
to pension beneficiaries.71 

Moreover, anti-ESG boycott laws have created compliance dilemmas for 
companies attempting to navigate conflicting state mandates, as some 
jurisdictions increasingly require ESG disclosures and climate risk 
assessments while others penalize consideration of such factors.72  This 
patchwork of contradictory state regulations imposes burdens on interstate 
commerce, calling into question the ability of these laws to achieve their 
stated objectives of protecting state economies. 

II.  ANTI-BOYCOTT JURISPRUDENCE  
AND CORPORATE SPEECH 

The constitutional analysis regarding boycott is framed by three 
interconnected strands of doctrine.  Part II engages with the foundational 
precedent establishing the First Amendment protection of boycotts in 
Claiborne, the framework for distinguishing regulable commercial conduct 
from constitutionally protected expressive conduct in FAIR, and the 
uncertainty arising from the circuit split regarding modern anti-BDS cases. 

A.  Claiborne:  Boycott as a Constitutionally Protected  
Form of Expression 

The U.S. Supreme Court established the foundational constitutional 
principle governing the protection of boycotts as a form of expressive 
conduct in Claiborne.73  The case involved a civil rights boycott organized 
against white-owned businesses in Mississippi during the 1960s, leading to a 
lawsuit seeking damages for the resulting economic losses.74  The Court held 
that the nonviolent components of the organized economic action in the 
boycott were shielded by the First Amendment’s protections for “speech, 
assembly, association, and petition.”75  In doing so, the Court underscored 
the significance of expression on public issues, which “has always rested on 
the highest rung of the hierarchy of First Amendment values.”76  The Court 
also emphasized that the right to peacefully assemble and petition 
encompasses the right to associate with others to pursue “political, social, 
and economic change,” which includes the coordinated conduct of boycott.77  
While excluding violent conduct from this protection, the Court 
 

 70. ASBC Complaint, supra note 53, at ¶ 3 (citing TXP INC., THE POTENTIAL ECONOMIC 
AND TAX REVENUE IMPACT OF TEXAS’ FAIR ACCESS LAWS (2024)). 
 71. See Garrett & Ivanov, supra note 68, at 28–29. 
 72. See Davis Polk Survey, supra note 4. 
 73. NAACP v. Claiborne Hardware Co., 458 U.S. 886, 907–15 (1982). 
 74. See id. at 889–99. 
 75. Id. at 911 (holding that the established elements of speech, assembly, association, and 
petition, “though not identical, are inseparable”). 
 76. Id. at 913 (quoting Carey v. Brown, 447 U.S. 455, 467 (1980)). 
 77. Id. at 911. 
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acknowledged that “[s]tates have broad power to regulate economic 
activity,” but this right did not allow for a prohibition “against a nonviolent, 
politically motivated boycott designed to force governmental and economic 
change.”78  The important principle from Claiborne is the recognition that 
economic pressure like boycotts, when employed to further expressive 
objectives, constitutes a protected form of political expression under the First 
Amendment.79 

The Claiborne holding is relevant to analyzing the application of anti-ESG 
boycott laws in several ways.  First, the decision underscores that boycotts 
are not purely a commercial activity but rather a hybrid form of conduct 
incorporating elements of speech, association, and the petition for redress of 
grievances.80  Second, this protection extends to politically motivated 
economic action, which suggests that states may not penalize participants 
simply because their expressive conduct may cause economic harm to 
targeted businesses.81  However, Claiborne distinguished between the 
inherently expressive conduct (such as picketing and organizational activity) 
and the purely economic conduct (such as refusing to purchase) of a 
boycott.82  Though the latter may be subject to state regulation, economic 
decisions that are inextricably intertwined with political expression and 
association should receive heightened constitutional protection.83 

Although Claiborne specifically addressed the collective political action 
of individual natural persons, its reasoning concerning the First Amendment 
protection should extend to corporate entities.  The Supreme Court has 
affirmed that corporations retain First Amendment rights to engage in public 
discourse, holding that they are not stripped of their right to political speech 
merely because of their corporate form.84  Therefore, Claiborne may suggest 
that corporate investment and contracting decisions undertaken to express 
publicly stated values about climate change and corporate responsibility, 
especially when coupled with public advocacy and coalition membership, 
directly implicate the protections afforded by the First Amendment. 

B.  FAIR:  Distinguishing Inherently Expressive Conduct  
from Nonexpressive Conduct 

The Supreme Court’s decision in FAIR provides an important framework 
for distinguishing inherently expressive conduct, which is afforded First 
Amendment protection, from conduct that is considered nonexpressive.85  

 

 78. Id. at 914. 
 79. Id. at 909–12. 
 80. Id. at 907–11. 
 81. Id. at 915–16. 
 82. Id. at 912–15. 
 83. Id. at 915. 
 84. See, e.g., First Nat’l Bank of Bos. v. Bellotti, 435 U.S. 765, 776–77 (1978) (holding 
that the First Amendment protects speech itself and the public’s right to receive information, 
regardless of the speaker’s identity, “whether corporation, association, union, or individual”). 
 85. See generally Rumsfeld v. Forum for Acad. & Inst. Rights, Inc. (FAIR), 547 U.S. 47 
(2006), 
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Although the case does not directly concern economic boycotts, subsequent 
challenges to anti-BDS legislation, as discussed in the next section, have 
relied on FAIR to assess whether the relevant conduct constitutes 
constitutionally protected expression.86 

In FAIR, a group of law schools challenged the Solomon Amendment,87 
which conditioned the receipt of federal funding on the requirement that 
institutions provide military recruiters access to campus equal to that 
provided to nonmilitary recruiters.88  The schools contended that 
accommodating military recruiters unconstitutionally compelled them to 
express support for the military’s “Don’t Ask, Don’t Tell” policy regarding 
homosexuality, a policy the schools opposed.89 

The Supreme Court rejected the schools’ contention, holding that the 
Solomon Amendment regulated conduct (i.e., providing access to campus), 
not speech.90  Critical to this analysis was the Court’s distinction between 
conduct that is “inherently expressive,” such as burning a flag, and conduct 
that is expressive only because the actor intends to convey a message.91  The 
Court reasoned that merely hosting military recruiters is not inherently 
expressive conduct, as an observer would not necessarily associate the 
school’s act of providing access with any particular message of policy 
approval.92  Crucially, First Amendment protection is extended “only to 
conduct that is inherently expressive.”93  Moreover, the Solomon 
Amendment only compelled schools to provide a physical space, not to speak 
or adopt the military’s message as their own, reinforcing the principle that 
accommodating speakers does not constitute endorsement of their message.94 

FAIR is relevant for determining whether the conduct targeted by anti-ESG 
legislation constitutes protected expression under the First Amendment.  
Applying FAIR’s reasoning, an analysis of anti-ESG boycott laws may hinge 
on classifying the nature of the targeted corporate activity. 

First, FAIR holds that an action is not inherently expressive if observers 
would not necessarily associate the conduct with a specific message.95  
Therefore, a key factor for determining the extent to which boycott is 
afforded First Amendment protection is whether a company’s “refusal to 
deal” or “termination of business activity” would likely be viewed as purely 
commercial conduct, or whether it inherently and necessarily communicates 
a political message about climate change or social justice. 

 

 86. See infra Part II.C. 
 87. 10 U.S.C. § 983. 
 88. FAIR, 547 U.S. at 51–52. 
 89. See id. at 52–53. 
 90. Id. at 60. 
 91. See id. at 65–66 (first citing United States v. O’Brien, 391 U.S. 367, 376 (1968), then 
citing Texas v. Johnson, 491 U.S. 397, 406 (1989)). 
 92. Id. at 66. 
 93. Id. 
 94. See id. at 69. 
 95. Id. at 66. 
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Second, the inquiry should also consider the context in which the action 
occurs.  The existence of public statements, participation in climate-focused 
coalitions, or proxy voting records—activities that generally accompany 
ESG-related investment decisions—may be necessary to imbue the 
underlying economic conduct with the requisite expressive intent under the 
Claiborne standard, thus differentiating it from the nonexpressive conduct 
upheld in FAIR.96 

In short, FAIR provides an analytical framework for addressing a central 
constitutional question:  whether the actions regulated by states’ anti-ESG 
boycott laws are nonexpressive conduct that may be subject to standard 
economic regulation, or whether they are inherently expressive actions 
intended to convey a political viewpoint, thus falling within First 
Amendment protection as articulated in Claiborne. 

C.  Modern Anti-BDS Cases 
The characterization of boycott activities in the context of the First 

Amendment remains unsettled in practice.  Modern judicial treatment of state 
anti-BDS statutes has produced a circuit split, with courts reaching divergent 
conclusions about whether these laws infringe upon freedom of speech.  
Though the majority of courts addressing these statutes have either struck 
them down or granted preliminary injunctions on First Amendment grounds, 
a notable outlier emerged when the U.S. Court of Appeals for the Eighth 
Circuit, sitting en banc, upheld Arkansas’s anti-BDS statute in Arkansas 
Times LP v. Waldrip.97  This division across courts highlights fundamental 
disagreements about the expressive nature of boycott activities and has 
created uncertainty about the constitutional boundaries of state anti-boycott 
legislation.  This section looks at both the majority approach and the minority 
view, concluding with potential implications of the circuit split for anti-ESG 
boycott analysis. 

1.  The Majority Approach:  Boycott Activities Are Protected 
by the First Amendment 

The majority of federal courts that have addressed anti-BDS statutes on 
the merits conclude that politically motivated boycotts of Israel constitute 
protected expression under the First Amendment, relying principally on 
Claiborne.98  These decisions share several common analytical threads:  (1) 

 

 96. Cf. id. (holding that “the expressive component of a law school’s action is not created 
by the conduct itself but by the speech that accompanies it”). 
 97. 37 F.4th 1386 (8th Cir. 2022) (en banc), cert. denied, 143 S. Ct. 774 (2023). 
 98. See generally Koontz v. Watson, 283 F. Supp. 3d 1007 (D. Kan. 2018); Jordahl v. 
Brnovich, 336 F. Supp. 3d 1016 (D. Ariz. 2018), vacated as moot, 789 F. App’x 589 (9th Cir. 
2020); Amawi v. Pflugerville Indep. Sch. Dist., 373 F. Supp. 3d 717 (W.D. Tex. 2019), 
vacated as moot sub nom., Amawi v. Paxton, 956 F.3d 816 (5th Cir. 2020); Martin v. Wrigley, 
540 F. Supp. 3d 1220 (N.D. Ga. 2021), aff’d sub nom., Martin v. Chancellor for Bd. of Regents 
of Univ. Sys. of Ga., No. 22-12827, 2023 WL 4131443 (11th Cir. June 22, 2023). 
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they distinguish commercial boycotts aimed at anticompetitive purposes99 
from political boycotts designed to achieve social or political change,100 (2) 
they reject the application of FAIR to the boycott context,101 and (3) they 
conclude that conditioning public benefits on the waiver of First Amendment 
rights is unconstitutional.102 

The leading decision in this line of cases is Koontz v. Watson.103  The case 
involved a math curriculum coach and teacher trainer who refused to sign a 
certification required by Kansas House Bill 2409,104 which mandated state 
contractors affirm they were not currently engaged in a boycott of Israel.105  
Under the Kansas law, the term “boycott” adopts a similar definition as that 
found in state anti-ESG boycott laws, covering refusal to deal and 
terminating business activities with the intent to limit commercial 
relationships with Israel-linked entities.106  Plaintiff’s refusal to sign the 
certification stemmed from her participation in a boycott of Israeli products 
in accordance with a resolution passed by her Mennonite church.107 

The U.S. District Court for the District of Kansas granted a preliminary 
injunction, holding that plaintiff’s participation was protected political 
expression under Claiborne.108  The court reasoned that the conduct 
prohibited by the Kansas law was protected for the same reason as the civil 
rights boycott in Claiborne—that individuals had “banded together to 
express collectively, their dissatisfaction with the injustice and violence they 
perceive” and to “amplify their voices to influence change.”109  The court 
rejected the state’s reliance on FAIR, distinguishing it on the ground that 
boycotting, unlike simply refusing to host military recruiters, has become so 
“deeply embedded in the American political process” that the Supreme Court 
afforded it special protection in Claiborne.110  Applying the Pickering 
balancing test, the court concluded the Kansas statute failed to demonstrate 
a sufficiently strong governmental interest, finding the legislative purpose 
was “to undermine the message of those participating in a boycott of Israel,” 
which constituted impermissible viewpoint discrimination.111 

 

 99. Some states, including Texas and Florida, have initiated antitrust scrutiny of  
ESG-aligned investment strategies and climate disclosure groups. See, e.g., Texas v. 
BlackRock, Inc., No. 6:24-cv-437-JDK, 2025 WL 2201071 (E.D. Tex. Aug. 1, 2025).  
However, the subject of antitrust is beyond the scope of this Comment. 
 100. See, e.g., Koontz, 283 F. Supp. 3d at 1023. 
 101. See, e.g., Amawi, 373 F. Supp. 3d at 743–44. 
 102. See, e.g., Koontz, 283 F. Supp. 3d at 1021; Martin, 540 F. Supp. 3d at 1225–26, 1231. 
 103. 283 F. Supp. 3d 1007 (D. Kan. 2018). 
 104. KAN. STAT. ANN. § 75–3740f(a). 
 105. Koontz, 283 F. Supp. 3d at 1013. 
 106. Id. 
 107. Id. 
 108. Id. at 1021, 1027. 
 109. Id. at 1022 (using language from Claiborne to describe the conduct regulated by the 
Kansas law); see also NAACP v. Claiborne Hardware Co., 458 U.S. 886, 907 (1982). 
 110. Claiborne, 458 U.S. at 907 (quoting Citizens Against Rent Control Coal. for Fair 
Hous. v. Berkeley, 454 U.S. 290, 294 (1981)). 
 111. Koontz, 283 F. Supp. 3d at 1022. 
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Several other federal district courts reached similar conclusions in 
analogous cases involving anti-BDS statutes, including Jordahl v. 
Brnovich112 in the U.S. District Court for the District of Arizona and Amawi 
v. Pflugerville Independent School District113 in the U.S. District Court for 
the Western District of Texas.  These courts, following the reasoning in 
Koontz, concluded that the boycott activities constituted protected expression 
under Claiborne and that the statutes placed an unconstitutional condition on 
the receipt of government contracts.114  Importantly, the Amawi court 
emphasized that the Texas statute’s carve-out for boycotts conducted “for 
ordinary business purposes” demonstrated that it expressly regulates the 
motive of the behavior and not the result achieved by it, thereby targeting 
expressive conduct.115 

In sum, these courts share several conclusions:  (1) boycott activities in the 
BDS movement were inherently expressive conduct protected by Claiborne 
because participants banded together to express collective dissatisfaction and 
seek political change, (2) FAIR’s characterization of nonexpressive conduct 
was inapplicable because the BDS campaign was a well-known political 
campaign and the participants’ refusal to deal conveyed a particularized 
message likely to be understood by observers, and (3) anti-BDS boycott 
statutes enacted by states imposed viewpoint- or content-based restrictions 
because they targeted the expressive motive behind the boycott rather than 
its economic effects. 

2.  The Minority View:  Boycott as Regulable  
Nonexpressive Commercial Conduct 

In sharp contrast to the majority approach, the Eighth Circuit, sitting en 
banc, upheld Arkansas’s anti-BDS statute in Waldrip and found that FAIR 
controlled.116  This decision is the sole federal appellate opinion to date 
sustaining such a statute, reflecting the Eighth Circuit’s fundamentally 
different understanding of the boycott activities that these laws regulate. 

The Eighth Circuit framed the crux of the dispute as whether “boycotting 
Israel” covered only nonexpressive commercial conduct or also prohibited 
protected expressive conduct.117  It concluded that the statute’s definition of 
a boycott, though identical to those in analogous statutes in other states, 
encompassed only commercial conduct and did not reach protected 

 

 112. 336 F. Supp. 3d 1016 (D. Ariz. 2018), vacated as moot, 789 F. App’x 589 (9th Cir. 
2020). 
 113. 373 F. Supp. 3d 717 (W.D. Tex. 2019), vacated as moot sub nom., Amawi v. Paxton, 
956 F.3d 816 (5th Cir. 2020). 
 114. See Jordahl, 336 F. Supp. 3d at 1042, 1049; see also Amawi, 373 F. Supp. 3d at  
743–45. 
 115. See Amawi, 373 F. Supp. 3d at 743–45; see also Martin v. Wrigley, 540 F. Supp. 3d 
1220, 1228 (N.D. Ga. 2021). 
 116. Ark. Times LP v. Waldrip as Tr. of Univ. of Ark. Bd. of Trs., 37 F.4th 1386 (8th Cir. 
2022) (en banc), cert. denied, 143 S. Ct. 774 (2023). 
 117. Id. at 1391. 
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speech.118  To support its reasoning, the court relied on the interpretative 
canon of ejusdem generis:  because the specific preceding phrases in the 
definition—“engaging in refusals to deal” and “terminating business 
activities”—related solely to commercial conduct, the general phrase “other 
actions” that ensued must also be construed to refer only to commercial 
activities rather than expressive conduct.119  This narrow interpretation, 
combined with Arkansas’s presumption of constitutionality, led the court to 
conclude that the statute had an economic purpose targeting only “purely 
commercial, non-expressive conduct.”120 

In looking at established anti-boycott jurisprudence, the Eighth Circuit 
acknowledged that Claiborne protects “expressive activities accompanying 
a boycott,” but it emphasized that the Supreme Court “stopped short of 
declaring that a ‘boycott’ itself—that is, the refusal to purchase from a 
business—is protected by the First Amendment.”121  Rather, the court 
reasoned that because the Arkansas statute targets only the commercial 
decision to refuse to deal with Israel—conduct that is “invisible to observers 
unless explained” and thus “not inherently expressive”—it regulates conduct 
similar to the law schools’ refusal to host military recruiters, as was at issue 
in FAIR.122  Finally, the court rejected the argument of compelled speech, 
explaining that the Arkansas statute’s written certification requirement, 
which is similar to the enforcement mechanism found in anti-ESG boycott 
law mentioned above,123 targeted the “noncommunicative aspect” of the 
contractors’ conduct, and any speech element was merely incidental to the 
regulation of conduct.124 

3.  Implications of the Circuit Split on Anti-ESG Analysis 

The divergence between Waldrip and most federal court decisions on this 
issue reflects a disagreement about the nature and constitutional status of 
boycott conduct.  At the heart of this split lies a fundamental question:  when 
individuals or businesses refuse to engage in commercial transactions for 
political or ideological reasons, are they engaging in protected expression or 
unprotected economic conduct? 

The majority approach, exemplified by Koontz, treats participation in the 
BDS movement as inherently expressive conduct protected by Claiborne.  
Conversely, the Eighth Circuit’s approach in Waldrip focuses on the 
economic act of refusing to deal and treats it as regulable commercial conduct 
that falls outside the First Amendment’s protections. 

The Supreme Court’s denial of certiorari in Waldrip has left this circuit 
split unresolved.  Lower courts addressing anti-ESG boycott statutes, which 
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are modelled on anti-BDS laws, will confront similar questions about 
whether “refusals to deal”125 constitute protected expression, what role 
context plays in determining whether conduct is inherently expressive, and 
how governmental interests against First Amendment protections should be 
balanced in the context of boycotts. 

III.  SHORTCOMINGS OF THE ASBC COURT’S REASONING AND  
A PROPOSED STRENGTHENED FRAMEWORK 

As explored in Part II above, the threshold question in analyzing anti-ESG 
boycott laws under the First Amendment is deciding how the regulated 
conduct should be characterized.  This categorization is critical because it 
determines the appropriate level of constitutional scrutiny.126  If anti-ESG 
boycott laws are considered content-based, meaning that they regulate 
companies’ ESG investment and contracting decisions based on the topic 
discussed or message expressed, they are presumptively unconstitutional and 
trigger strict scrutiny.127  If companies’ ESG-related decisions constitute 
commercial speech, these laws would receive intermediate scrutiny.128  And 
if companies’ ESG-related decisions are merely nonexpressive conduct, they 
may receive only rational basis review or even no First Amendment 
protection at all.129 

In ASBC, the Western District of Texas gave a concrete answer to this 
threshold inquiry—Texas’s anti-ESG boycott law, S.B. 13, regulates not only 
commercial conduct but also “form[s] of speech and conduct” 
constitutionally protected by Claiborne.130  Relying on Amawi, the district 
court held that S.B. 13’s definition of “boycott,” which is identical to Texas’s 
anti-BDS statute, is facially overbroad in violation of the First 
Amendment.131  In particular, the “any action” language embedded in the 
definition of “boycott energy companies”132 sweeps in a broad range of 
constitutionally protected activities, including “speaking about the risks 
posed by fossil fuels, advocating against reliance on fossil fuels, and 
associating with like-minded organizations.”133  The court concluded that it 
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is “difficult, if not impossible, to see how ‘any action’ is limited to conduct 
outside the purview of the First Amendment.”134 

Although the Western District of Texas reached the right result and 
enjoined the enforcement of S.B. 13,135 the court’s twelve-page opinion 
focused almost exclusively on the breadth of S.B. 13’s definition of 
“boycott.”136  This narrow reasoning, though important and sufficient to 
invalidate the statute,137 leaves the court’s decision vulnerable to attacks.  
The district court’s emphasis on definitional overbreadth may invite Texas 
to argue on appeal that the anti-ESG boycott law could be saved through a 
more restrictive construction or that a more carefully drafted definition would 
survive constitutional scrutiny.  Moreover, by concentrating primarily on the 
“any action” language, the court failed to address two additional First 
Amendment violations apparent in the enforcement mechanism of S.B. 13:  
(1) the discriminatory blacklisting regime, and (2) the compelled speech 
inherent in the procurement provision. 

This part argues for a more robust constitutional framework that 
recognizes S.B. 13’s First Amendment infirmities beyond S.B. 13’s 
definition of “boycott.”  Even if Texas (or other states with analogous 
statutes) were to amend S.B. 13 by narrowing or clarifying the definition—
such as by eliminating the “any action” language or better defining “ordinary 
business purpose”—the statute would still infringe upon the First 
Amendment in at least two independent ways.  First, the blacklisting 
mechanism discriminates against companies based on their expressive 
conduct in a manner that Claiborne directly forecloses.  Second, the 
procurement provision constitutes compelled speech and does not support a 
legitimate state interest.  Because these constitutional defects are structural 
rather than definitional, no redrafting of the “boycott” definition could cure 
them. 

A.  The Blacklisting Regime Discriminates Against  
Expressive Conduct Protected by Claiborne 

The blacklisting mechanism found in S.B. 13 and many other state  
anti-ESG boycott statutes raises significant First Amendment concerns 
regarding boycott as a protected political expression and content-based 
regulation. 

1.  ESG Investing and Related Affiliation Are  
Politically Protected Expression 

The blacklisting regime found in anti-ESG boycott laws is problematic 
because it touches on the core protection of boycott as political expression 
 

 134. Id. (quoting A & R Eng’g & Testing, Inc. v. City of Houston, 582 F. Supp. 3d 415, 
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unconstitutional and unenforceable. See id. at *8–9. 
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articulated in Claiborne.  Claiborne held that the right to assemble and 
petition encompasses the right to associate with others in pursuit of “political, 
social, and economic change.”138  As discussed above, state officials often 
utilize a financial company’s membership in climate-focused coalitions, 
among others, to make a “boycott” determination.  Affiliation with  
climate-focused groups constitutes a form of collective political expression, 
as these associations aim to amplify a political message, such as the necessity 
of energy transition, and coordinate economic behavior to achieve that social 
end.  These commitments are typically accompanied by public statements, 
reports, and advocacy materials explaining the company’s position.139  
Membership of a climate group is also “inherently expressive,” as described 
in FAIR, because an observer would naturally associate this affiliation with 
the company’s social and political standpoint.140  By examining these 
communicative and associational criteria and consequently penalizing a 
company, the blacklisting regime is in effect regulating the political 
motivation behind the conduct rather than its pure commercial effect. 

2.  Anti-ESG Boycott Laws Are Content-Based  
and Viewpoint-Discriminatory 

The blacklisting regime is content-based as it “applies to particular speech 
because of the topic discussed or the idea or message expressed.”141  Since 
states are screening the content of a financial company’s speech, affiliations, 
and policy commitments to compile the blacklist, the anti-boycott regulation 
cannot be applied without reference to the entities’ ideas or messages about 
ESG.  This reference makes the regulation facially content-based. 

Furthermore, the blacklisting regime constitutes viewpoint discrimination, 
which occurs when the government regulates the specific perspective taken 
by a speaker on a given subject.142  Anti-ESG boycott laws are inherently 
viewpoint-discriminatory because they penalize financial companies that 
articulate and act upon an ESG- or climate-focused view, while 
simultaneously promoting and protecting the opposing, anti-ESG,  
pro–fossil fuel viewpoint.  This occurred in ASBC.143  The district court noted 
that the plaintiff’s two member companies on the blacklist, Etho Capital and 
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Our Sphere, were listed by the Texas Comptroller precisely because they 
were advocating against reliance on fossil fuel.144 

Content-based and viewpoint-discriminatory regulations, like the 
blacklisting regime in anti-ESG boycott laws, are presumptively 
unconstitutional and trigger strict scrutiny.145  Strict scrutiny requires states 
to prove that the restriction serves a compelling state interest and is narrowly 
tailored to achieve that interest.146 

The asserted interest in protecting fossil fuel industries from boycotts, 
while economically framed, is fundamentally political.  The state’s interest 
essentially amounts to protecting specific industries from criticism and 
economic pressure.  The First Amendment does not permit the government 
to shield industries or viewpoints from the consequences of market forces or 
public discourse.147  Moreover, the way states characterize their interests is 
itself viewpoint-based, resting on the premise that corporate consideration of 
climate risk is illegitimate discrimination rather than prudent risk 
management or legitimate expression of values.148  An interest defined in 
terms that assume the incorrectness of one side of a public debate cannot be 
compelling.149  Even if the interest alleged by states were compelling, the 
blacklisting mechanism is not narrowly tailored to meet this interest.  A state 
interest in supporting particular sectors of the economy, such as the fossil 
fuel industry, could be achieved through other means that are significantly 
less restrictive of associational freedoms, such as direct subsidies or tax 
incentives for the favored industries. 

Therefore, the blacklisting mechanism under S.B. 13 and other state  
anti-ESG boycott laws is a deeper structural defect beyond the problem of 
definitional overbreadth identified in ASBC.  Even if Texas and other states 
were to amend the statutory definition of “boycott,” the blacklisting 
mechanism would still discriminate against protected conduct.  This is 
because any definition of “boycott” that captures a company’s economic 
decisions necessarily captures decisions influenced by other noncommercial 
motivations and viewpoints about climate or fossil fuels.  States created their 
blacklists by reviewing companies’ public commitments.150  As the Supreme 
Court recognized in Claiborne, decisions to refrain from business 
relationships are often motivated by a desire to “bring about political, social, 
and economic change.”151  A financial company’s decision to divest from 
fossil fuels because of climate concerns cannot be neatly separated from that 
company’s political, social, or economic views about energy policy.  S.B. 
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13’s blacklisting regime punishes companies for making investment 
decisions informed by these viewpoints, and no narrowing of the “boycott” 
definition can eliminate this viewpoint discrimination. 

B.  The Procurement Provision Constitutes Compelled Speech 
Apart from the blacklisting regime, S.B. 13’s procurement provision, as 

well as comparable certification requirements in other state anti-ESG boycott 
laws, independently violates the First Amendment by compelling speech.  As 
explained above, such provisions mandate certain vendors seeking state 
government contracts to attest that they do not and will not boycott protected 
industries.152  The doctrine prohibiting compelled speech holds that the 
government may not require individuals or entities to express messages with 
which they disagree or endorse ideas that the government approves.153  And 
when the state inquires into a person’s beliefs and associations, the state bears 
“a heavy burden” to show that the inquiry is necessary to protect a legitimate 
state interest.154  This principle extends to corporations, as recognized in 
cases protecting corporate speech rights and corporate spending on political 
speech.155 

Contractor certifications required by anti-ESG and anti-BDS boycott laws’ 
procurement provisions constitute compelled speech because companies 
must either adopt the state’s preferred message or forgo state business.  This 
is not a content-neutral requirement, but a demand for an expression of a 
government-favored political position.  As the court in Amawi determined, 
the no-boycott certification requirement targeted speech associated with a 
specific political movement and created an unconstitutional condition on free 
speech by demanding that contractors adopt a “political or ideological 
message” to qualify for state business.156  In the same vein, the procurement 
provision in S.B. 13 and similar anti-ESG boycott laws should be analyzed 
as a condition placed on the exercise of political speech by corporations. 

Because the procurement provision is a direct, content-based restriction 
that conditions the receipt of a public benefit (i.e., a state contract) on the 
suppression of political speech, states must show that this required attestation 
is necessary to protect a legitimate state interest.157  However, like in Amawi, 
because anti-ESG boycott bans inquire into a company’s view on ESG issues 
for the purpose of withholding a right or benefit based on what the company 
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believes, the certification requirement is a First Amendment infringement.158  
For the same reasons that anti-ESG boycott laws are not narrowly tailored to 
a compelling state interest, states have not articulated a legitimate interest in 
conditioning state contracts on companies giving up their freedom of speech.  
Considering that Texas’s state and local governments award billions of 
contracts annually for goods and services across various sectors of the 
economy,159 companies that refuse to comply with the procurement 
provision are effectively excluded from this vast market.  This is not a narrow 
condition attached to a specialized government program, but a sweeping 
ideological barometer applied to routine commercial transactions. 

The Keenan court also addressed the constitutionality of Oklahoma’s 
contractor certification.160  Though the court’s analysis focused on state 
constitutional provisions on freedom of speech, the underlying principle 
applies equally to First Amendment challenges:  the government cannot 
condition public benefits on the waiver of constitutional rights.161  Similarly, 
in ASBC, plaintiffs argue that S.B. 13’s procurement provision compels 
companies to adopt the view of the state of Texas regarding fossil fuels and 
to alter their speech, policies, and expressive conduct in order to contract with 
state entities.162  Although the Western District of Texas invalidated the 
procurement provision on First Amendment grounds, the court’s analysis is 
again anchored only in definitional overbreadth.163  Notably, even if Texas 
modified S.B. 13’s definition of “boycott,” the compelled speech violation 
would still persist.  Suppose Texas amended the statute with a more precise 
definition of “boycott,” for example, by removing “any action” or specifying 
certain actions as “refusal to deal.”  Contractors would still be compelled to 
provide written verifications affirming their compliance with whatever new 
“boycott” standard the state prescribed.  Such provisions force companies to 
either express a message they may not believe (e.g., that they do not and will 
not boycott energy companies) or forgo the substantial economic benefit of 
state contracts.  In short, the procurement provision itself is a First 
Amendment violation, independent of the scope of “boycott.” 
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C.  Texas’s Appeal to the Fifth Circuit and Anticipated Arguments 
The district court’s grant of partial summary judgment to the American 

Sustainable Business Council is not the final word on S.B. 13’s 
constitutionality, given that Texas appealed to the Fifth Circuit within two 
days of the district court’s decision.164  Texas’s arguments on appeal will 
likely exploit the gaps in the district court’s reasoning in two ways. 

First, Texas will probably insist on characterizing S.B. 13’s regulated 
activities as purely nonexpressive conduct outside the reach of the First 
Amendment.  Drawing heavily on FAIR, Texas will likely argue that a 
company’s refusal to deal with fossil fuel companies, like law schools’ 
refusal to allow military recruiters on campus, is not inherently expressive.  
Texas may contend that without accompanying explanatory speech, an 
“observer” would not know whether a company has excluded fossil fuel 
investments because of climate concerns, portfolio diversification strategies, 
or simple business preference.165 

This argument is deeply flawed and contradicts Texas’s own enforcement 
practices.  As discussed above, the Texas Comptroller has explicitly treated 
membership in climate-focused alliances as evidence of “boycotting” fossil 
fuels and considered this membership as a disqualifying factor.166  There is 
no dispute that membership in these organizations is quintessential 
associational activity protected by the First Amendment.  Moreover, Texas 
demonstrated that financial institutions’ public “engage[ment] in anti-oil and 
gas rhetoric” was taken into account in compiling the state’s blacklist, 
admitting that the ESG movement is “a social and political agenda.”167  This 
directly contradicts Texas’s claim that S.B. 13 targets only invisible, 
nonexpressive commercial decisions.168  Unlike in FAIR where law schools 
were not limited in expressing their views regarding military programs,169 
plaintiffs in ASBC are punished for their speech and conduct in relation to 
energy policies.  Texas’s enforcement reveals that S.B. 13 targets companies 
not merely for their portfolio allocations, but for their public positions, 
advocacy efforts, and associational activities regarding climate and energy 
policy—precisely the conduct Claiborne protects. 

Second, Texas is likely to argue for a narrow construction of S.B. 13, 
contending that it regulates only commercial conduct and does not reach 
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political speech.  By invoking statutory interpretation canons like 
constitutional avoidance and ejusdem generis, Texas is likely to urge the 
Fifth Circuit to construe “any action” narrowly or encourage the court to 
sever the clause, while preserving the statute’s core prohibitions on “refusing 
to deal.”170  Texas might also emphasize the circuit split in modern anti-BDS 
cases and argue that the Eighth Circuit’s decision in Waldrip—the sole 
precedent upholding a state’s anti-BDS law as a form of state economic 
regulation171—should govern the Fifth Circuit’s analysis. 

This argument fails for several reasons as expounded in Parts III.A and 
III.B above:  (1) the blacklisting mechanism would still penalize companies’ 
viewpoints on energy policy, and (2) the certification requirement would still 
compel ideological affirmation.  The constitutional violations exist not only 
in the boycott definition’s breadth but also in the state government’s use of 
economic coercion to suppress disfavored viewpoints about fossil fuels and 
climate policy.  Reliance on Waldrip would be misguided because Waldrip 
is fundamentally inconsistent with Claiborne, which held that boycotts are 
protected even when they include politically-infused economic components 
and that political, social, and economic motives are often inseparable in 
boycott contexts.172 

Ultimately, Texas’s anticipated arguments all suffer from a common flaw, 
which is that they attempt to salvage S.B. 13 by ignoring its structural 
discrimination.  However, because the statute’s enforcement rationale and 
mechanism are inextricably linked with the expressive and associational 
activities of corporate actors, any effort to recharacterize the purpose of 
regulation as purely commercial is but an artifice.  Whether framed as a broad 
prohibition or a narrowed refusal to deal, the statute remains an 
unconstitutional instrument of economic coercion designed to penalize 
institutional speech that diverges from state-favored environmental policy. 

CONCLUSION 
State anti-ESG boycott laws represent a profound interference with 

protected expression disguised as neutral economic regulation.  The Western 
District of Texas’s decision in ASBC and the Oklahoma state court’s ruling 
in Keenan represent a significant victory for First Amendment protection 
against state-sanctioned ideological coercion.  Yet, as this Comment has 
demonstrated, the battle over anti-ESG legislation is far from over.  Though 
the ASBC court correctly identified S.B. 13’s overbreadth and invalidated the 
statute, the constitutional infirmities of the law are more structural than the 
“boycott” definition alone.  By penalizing corporate entities for the political 
message of their investment and affiliation choices, these anti-ESG laws 
substitute state-sanctioned ideology for the free exercise of speech and 
association. 
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As similar anti-ESG boycott statutes proliferate in more states, Texas’s 
appeal to the Fifth Circuit will test whether these blacklisting regimes and 
procurement provisions can survive constitutional scrutiny.  The state 
government’s asserted interest in protecting favored industries from 
“discrimination” is, in reality, an attempt to shield industries from the 
consequences of market forces and evolving popular opinion.  The First 
Amendment was designed to deny the government the coercive power to 
penalize the nonviolent, politically or socially motivated economic decisions 
of those who hold a divergent viewpoint.  This emerging line of litigation 
will determine not only the future of ESG, but also the permissible 
boundaries of state power over corporate political expression. 

At the same time, this First Amendment battle is unfolding alongside a 
broader, multifaceted legal confrontation.  Some states have recently opened 
a separate, distinct battleground through antitrust challenges against major 
financial institutions’ climate coalitions, alleging market manipulation.173  
These alternative claims target corporate conduct based on its alleged 
anticompetitive effect, a legal theory differentiated from the political 
expression protected by Claiborne.  However, regardless of the outcome of 
these alternative legal arguments and no matter one’s political and 
ideological leanings, the current wave of anti-ESG boycott laws crosses the 
constitutional line of the First Amendment, threatening the very principles of 
free speech and association that form the bedrock of our constitutional 
democracy. 
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