REMOTE ACCESS RESTRICTIONS TO
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Journalists today often report on newsworthy federal court cases by
remotely accessing the court records online. However, thanks to Federal
Rule of Civil Procedure 5.2(c), remote access is not available by default in
immigration-related cases. To obtain any court records in immigration
cases, journalists must go to the courthouse, hire someone to go on their
behalf, or ask the court to exercise its discretion to lift the Rule 5.2(c) remote
access restrictions. These alternatives are burdensome, hindering the ability
of the press and the public to keep track of immigration cases in federal
courts. Despite the burdens on the press and the public, the remote access
restriction has remained since its adoption in 2007 for the stated purpose of
protecting immigrant plaintiffs’ privacy interests.

This Note argues that the remote access restrictions imposed by
Rule 5.2(c) are unconstitutional and imprudent as a matter of policy.
Specifically, Rule 5.2(c)’s treatment of immigration cases based on their
content violates the First Amendment’s prohibition against content-hased
discrimination. The rule creates a significant burden on the press and does
not sufficiently accomplish its stated purpose of protecting privacy. This
Note thus proposes a narrowing of the remote access restrictions placed on
immigration-related cases in federal courts.
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INTRODUCTION

In 2009, Chinese immigrant Xiu Ping Jiang was in the process of being
deported for alleged violations of immigration law.1 When the immigration
judge asked for her name during her administrative hearing, she responded
outright rather than waiting for the court interpreter to translate the question
first.2 The judge viewed her response to be in bad faith and told her he would
treat her as if she had not appeared at the hearing, ordered her deportation,
and sent her back to immigration jail.3 Jiang later filed a habeas petition.4
Immigration habeas petitions, like all immigration-related court documents,
usually cannot be accessed remotely by the public because of Rule 5.2(c) of
the Federal Rules of Civil Procedure.5 This rule requires members of the
public and the press who want to view court records in immigration-related
cases to visit the federal courthouse in person to request them.6

Because Jiang’s habeas petition related to her immigration status, her court
records should not have been remotely accessible under 5.2(c).” But Jiang’s
petition was misfiled, and remote access was thus allowed.8 A New York

1. See Robert Hinkle, David McGraw, Daniel Kanstroom & Eleanor Acer, Panel Two:
Should There Be Remote Public Access to Court Filings in Immigration Cases?, 79 FORDHAM
L. Rev. 25, 27 (2011).

2. 1d.; Nina Bernstein, Mentally Il and in Immigration Limbo, N.Y. Times (May 3,
2009), https://www.nytimes.com/2009/05/04/nyregion/04immigrant.html (on file with the
Fordham Law Review).

See Hinkle et al., supra note 1, at 27; Bernstein, supra note 2.
See Bernstein, supra note 2.

FeD. R. Civ. P.5.2(c).

Id.

See Hinkle et al., supra note 1, at 26-27.

See id. at 27.
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Times reporter stumbled across her case record online while reporting
another story and brought Jiang’s story to the public.9 After the Times report,
Jiang’s case was reopened by another immigration judge, and she was
ultimately freed on bail.10 If the habeas petition had not been misfiled,
Jiang’s story likely would not have seen the light of day.11

In the past year, the administration of President Donald J. Trump’s efforts
to deport pro-Palestine student activists have made headlines.12 Because the
habeas cases associated with these deportation attempts are
immigration-related, they are subject to the same Rule 5.2(c) remote access
restriction; this makes access difficult for news organizations that do not have
the resources to send runners to every federal courthouse adjudicating a
student activist’s case.13 As a result, the rule hinders the interests of both the
press and the public in contemporaneously tracking the developments in
immigration cases.14

Although the remote access restrictions in Rule 5.2(c) aim to protect the
privacy of immigrants, the restrictions can, in practice, do more to shroud the
government’s actions in secrecy rather than provide necessary privacy
protections. The Rule 5.2(c) remote access restrictions also raise questions
about the rule’s constitutionality—every federal court of appeals to consider
the issue has held that the First Amendment guarantees both the press and
the public a qualified right of access to civil proceedings.15 This Note argues
that the Rule 5.2(c) remote access restrictions are unconstitutional under the
First Amendment because they constitute content-based discrimination and
fail strict scrutiny. Additionally, the public policy reasons behind the First
Amendment right of access also counsel changing the rule.

This Note proceeds in three parts. Part | provides an overview of the First
Amendment right of access to judicial records and the history of Federal Rule
of Civil Procedure 5.2(c). Part Il discusses how courts and scholars have
treated the constitutional and policy implications of remote access

9. Id.; see Bernstein, supra note 2.

10. See Nina Bernstein, Immigrant Finds Path Out of Maze of Detention, N.Y. TIMES (Sep.
10, 2009), https://www.nytimes.com/2009/09/11/nyregion/11mental.ntml (on file with the
Fordham Law Review).

11. See Hinkle et al., supra note 1, at 27.

12. See, e.g., A Look at the People Ensnared in Trump’s Campaign Against
Pro-Palestinian Activism at US Colleges, AP (Apr. 1, 2025, at 18:38 ET), https://apnews.com/
article/immigration-detainees-students-ozturk-khalil-78f544fbh2c8b593c88a0c1f0e0ad9c5f
[https://perma.cc/EM8C-Q5XU].

13. Shawn Musgrave, How the Intercept Fought to Reveal Key Evidence in Student
Deportation Cases, THE INTERCEPT (July 9, 2025, at 10:41), https://theintercept.com/2025/
07/09/student-deportations-palestine-transparency/ (on file with the Fordham Law Review);
see Motion of The Intercept Media, Inc. to Intervene and Lift the Remote Access Restrictions
Under Fed. R. Civ. P. 5.2(c), with Incorporated Memorandum of Law at 8, Ercelik v. Hyde,
No. 25-cv-11007 (D. Mass. May 23, 2025).

14. See Motion of The Intercept Media, Inc. to Intervene and Lift the Remote Access
Restrictions Under Fed. R. Civ. P. 5.2(c), with Incorporated Memorandum of Law, supra note
13, at 8.

15. The Roots of Access Rights, REPS. COMM. FOR FREEDOM OF THE PRESS, https://www.rc
fp.org/open-court-sections/a-the-roots-of-access-rights/ [https://perma.cc/9PAX-NGSQ] (last
visited Feb. 26, 2026) (collecting cases).


https://apnews.com/article/immigration-detainees-students-ozturk-khalil-78f544fb2c8b593c88a0c1f0e0ad9c5f
https://www.rcfp.org/open-court-sections/a-the-roots-of-access-rights/
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restrictions to judicial records. Finally, Part Il argues that Rule 5.2(c) as
written is unconstitutional and is imprudent policy. Italso proposes changing
the rule so that only administrative records are not remotely accessible by
default.

|. THE FIRST AMENDMENT RIGHT OF
ACCESS AND RULE 5.2(C)

The First Amendment protects freedom of speech and of the press; the
seminal free speech and free press cases from the U.S. Supreme Court largely
protect individuals and news organizations from government restrictions on
what they are allowed to say.16 As a corollary, the Supreme Court has also
held that the press and the public have a right to access judicial proceedings
under the First Amendment.17

Part I.A reviews the development of right-of-access jurisprudence in the
Supreme Court and courts of appeals. Part I.B traces more recent
developments in circuit courts holding that unnecessary delays in granting
access to judicial records may constitute a First Amendment violation.
Part I.C outlines the different levels of scrutiny that courts apply when
analyzing laws that may restrict First Amendment rights and when each
applies. Finally, Part 1.D provides the history and purpose of Rule 5.2(c).

A. History of the Right of Access

The Supreme Court first explicitly established a First Amendment right of
access to judicial proceedings in the context of criminal trials. In Richmond
Newspapers, Inc. v. Virginia,8 a man was on trial for murder and moved for
the trial to be closed to the public because he did not want information about
witnesses and testimony to spread outside the courtroom.19 The prosecution
did not object, and the judge granted the motion to close the proceedings to
the public.20 The publication, Richmond Newspapers, had sent two reporters
to cover the case and challenged the closure order.2l The Supreme Court
ultimately decided by plurality that the trial court’s exclusion of reporters and
the public from the trial was unconstitutional .22

16. See U.S. ConsT. amend. I; see, e.g., Texas v. Johnson, 491 U.S. 397, 399, 404-06
(1989) (upholding the First Amendment right to free speech expressed through the burning of
the American flag); N.Y. Times v. United States, 403 U.S. 713, 714 (1971) (per curiam)
(invalidating the government’s attempted prior restraint on The New York Times’s publication
of the Pentagon Papers).

17. See, e.g., Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 581 (1980). The
Supreme Court has also recognized a common-law right of access, which this Note does not
address. See Nixon v. Warner Commc’ns, 435 U.S. 589, 597 (1978) (“It is clear that the courts
of this country recognize a general right to inspect and copy public records and documents,
including judicial records and documents.”).

18. 448 U.S. 555 (1980).

19. Id. at 559-60, 580-81.

20. Id. at 560.

21. Id. at 559-60.

22. 1d. at 581.
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The Richmond Newspapers opinion was the first time the Court read the
First Amendment broadly to include the public’s and the press’s rights to
seek information in criminal trials.23 The Court reasoned that the right of
access and the First Amendment’s explicit protections of the right of the
press24 are necessarily intertwined—for “without some protection for
seeking out the news, freedom of the press could be eviscerated.”25 In its
opinion, the Court observed that criminal trials had historically been
presumed open under Anglo-American common law.26 It also emphasized
that the First Amendment protects not only the freedom to speak but also
“some freedom to listen.”27 The government therefore cannot “summarily
clos[e] courtroom doors which had long been open to the public at the time
that Amendment was adopted.”28 The Richmond Newspapers Court did not
directly hold that the First Amendment right of access applied to civil
proceedings, but some justices suggested the right applies to civil
proceedings for many of the same reasons.29

Six years later, the Court considered another court access challenge in
Press-Enterprise Co. v. Superior Court (Press-Enterprise 11).30 Following

23. Id. at576. Like other First Amendment rights, the right of access is not absolute and
may be reasonably limited for legitimate reasons such as protecting trade secrets or a witness
in a sexual assault case. Id. at 600 & n.5 (Stewart, J., concurring).

24. The First Amendment provides, in relevant part, “Congress shall make no
law . . . abridging the freedom of speech, or of the press.” U.S. CoNsT. amend. I. As Justice
Potter Stewart observed, “[t]hat the First Amendment speaks separately of freedom of speech
and freedom of the press is no constitutional accident, but an acknowledgment of the critical
role played by the press in American society.” Houchins v. KQED, Inc., 438 U.S. 1, 17 (1978)
(Stewart, J., concurring). The Supreme Court has consistently upheld protections for the press,
including against libel suits from public officials, government prior restraint to publication, or
compelled speech. See, e.g.,, N.Y. Times v. Sullivan, 376 U.S. 254, 279-80 (1964)
(establishing a heightened “actual malice” standard for public officials suing the press for
libel); N.Y. Times v. United States, 403 U.S. 713, 714 (1971) (invalidating prior restraint);
Mia. Herald Publ’g Co. v. Tornillo, 418 U.S. 241, 244, 258 (1974) (striking down a Florida
law that required newspapers to print responses by candidates for public office if their
“personal character” is “assailed” by the paper as unconstitutional under the First
Amendment’s free press clause).

25. Richmond Newspapers, 448 U.S. at 576 (quoting Branzburg v. Hayes, 408 U.S. 665,
681 (1972)).

26. Id. at 569.

27. 1d. at 576.

28. Id.

29. Id. at 596 (Brennan, J., concurring) (finding “[f]acilitation of the trial factfinding
process” through public trials is important to avoid mistakes in civil trials that could inflict
costs on the public in addition to the parties); id. at 599 (Stewart, J., concurring) (finding “the
First and Fourteenth Amendments clearly give the press and the public a right of access” in
both civil and criminal trials). While the majority did not reach a conclusion regarding civil
trials, it noted that like criminal trials, civil trials have also historically been presumptively
open to the public and the press. Id. at 580 n.17 (majority opinion).

30. 478 U.S.1(1986). Inthis case, the news organization sought access to the preliminary
hearings to a murder trial after the trial judge closed the hearings per the defendant’s request.
Id. at 3-5. Under California law, exclusion of the public was permitted when necessary “in
order to protect the defendant’s right to a fair and impartial trial.” Id. at 4 (quoting CAL. PENAL
CobE § 868 (West 1985)). The defendant moved for the hearing to be closed, the government
did not oppose the motion, and the judge granted the motion, finding closure necessary
“because the case had attracted national publicity” and reporting may be one-sided. Id.
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much of the reasoning behind finding a right of access in Richmond
Newspapers, the Court announced a two-prong test to determine when there
is a right of access to a particular judicial proceeding: (1) whether the type
of proceeding has “historically been open to the press and general public”
and (2) “whether public access plays a significant positive role in the
functioning of the particular process in question.”3! This test is known as the
“experience and logic” or “Press-Enterprise 11” test.32

The experience prong of the test follows the Court’s historical
common-law analysis employed in Richmond Newspapers.33 The Court
reasoned that a history of access suggests that Anglo-American courts had
positive experiences with open access, so the tradition should continue.34

The logic prong stems from the value of public scrutiny in the
administration of justice.35 In an early case affirming the First Amendment
right of access, the Court held that public access both “safeguards the
integrity of the factfinding process” by allowing the public to play a
supervisory role and “fosters an appearance of fairness,” which in turn leads
to greater public trust in the judicial system.36 The logic analysis is
context-specific and depends on whether a specific type of proceeding
benefits from openness; for example, the fairness of criminal trials is
enhanced by openness, while grand jury proceedings depend on secrecy.37
Given these reasons for the importance of public access, this First
Amendment right can be overcome only when “closure is essential to
preserv[ing] higher values and is narrowly tailored to serve that interest.””38

Although the Supreme Court has not explicitly extended the First
Amendment right of access to civil proceedings, all the circuit courts that
have considered the issue have extended the right to various types of civil
proceedings.3? Multiple circuit courts explained that principles underlying
the right of access in criminal cases—integrity of trials and encouraging
public trust in the courts—similarly apply in civil proceedings.40

31. Id. at8.

32. Courthouse News Serv. v. Schaefer, 2 F.4th 318, 326 (4th Cir. 2021).

33. Press-Enterprise Co. v. Superior Ct. (Press-Enterprise I1), 478 U.S. at 8.

34. Seeid.

35. See Globe Newspaper Co. v. Superior Ct., 457 U.S. 596, 606 (1982).

36. Id.

37. Press-Enterprise 11, 478 U.S. at 8-9.

38. Press-Enterprise Co. v. Superior Ct. (Press-Enterprise 1), 464 U.S. 501, 510 (1984);
see Globe Newspaper 457 U.S. at 606-07 (holding the state may only deny access when it
can show “a compelling governmental interest, and [denial] is narrowly tailored to serve that
interest”).

39. See generally N.Y.C.L. Union v. N.Y.C. Transit Auth., 684 F.3d 286 (2d Cir. 2012);
Publicker Indus., Inc. v. Cohen, 733 F.2d 1059 (3d Cir. 1984); Rushford v. New Yorker Mag.,
Inc., 846 F.2d 249 (4th Cir. 1988); Detroit Free Press v. Ashcroft, 303 F.3d 681 (6th Cir.
2002); In re Cont’l Il1. Sec. Litig., 732 F.2d 1302 (7th Cir. 1984); In re lowa Freedom of Info.
Council, 724 F.2d 658 (8th Cir. 1983); Courthouse News Serv. v. Planet, 947 F.3d 581 (9th
Cir. 2020); Courthouse News Serv. v. N.M. Admin. Off. of Cts., 53 F.4th 1245 (10th Cir.
2022); Newman v. Graddick, 696 F.2d 796 (11th Cir. 1983). See also In re Guantanamo Bay
Detainee Litig., 624 F. Supp. 2d 27 (D.D.C. 2009).

40. See, e.g., Planet, 947 F.3d at 592 (holding that public access to records “buttresses the
institutional integrity of the judiciary”); N.Y.C.L. Union, 684 F.3d at 299.
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B. Contemporaneous Requirements
to the Right of Access

More recently, developments in technology have rendered news cycles
much faster than at the time of Richmond Newspapers and
Press-Enterprise 1. Accordingly, some circuit courts have specified that the
First Amendment right of access includes a timeliness requirement.41 Courts
have held that this right attaches contemporaneously and “[e]ach passing day
may constitute a separate and cognizable infringement of the First
Amendment.”42 In adding a timeliness requirement, these circuit courts
relied on the Supreme Court’s reasoning in Richmond Newspapers, which
held that transparency is essential to promoting justice in judicial proceedings
and maintaining the public’s confidence in the judicial system.43 Without
contemporaneous access, the public and the press are unable to exercise their
right to “monitor the progress of the litigation as it unfold[s].”44

This timeliness requirement is consistent with the long-standing
recognition that timeliness is an essential aspect of news.45 Over one hundred
years ago, the Supreme Court recognized in a case unrelated to access that
“[t]he peculiar value of news is in the spreading of it while it is fresh.”46 The
Court later held that a ban on reporting news only at “the time [the] audience
would be most receptive” is tantamount to government censorship.47 Since
then, courts across the country have continued to value the “freshness” of
news coverage.48 In Courthouse News Service v. Planet,49 for example, the
U.S. Court of Appeals for the Ninth Circuit adopted the position of amici—
the Reporters Committee for Freedom of the Press and several news
organizations—that insufficiently contemporaneous news is not news at

41. See, e.g., Doe v. Pub. Citizen, 749 F.3d 246, 27273 (4th Cir. 2014); Planet, 947 F.3d
at 596, 600.

42. Doe, 749 F.3d at 272 (quoting Grove Fresh Distribs., Inc. v. Everfresh Juice Co., 24
F.3d 893, 897 (7th Cir. 1994)); see also Courthouse News Serv. v. Schaefer, 2 F.4th 318, 329
(4th Cir. 2021) (“The press and public enjoy a First Amendment right of access to newly filed
civil complaints. This right requires courts to make newly filed civil complaints available as
expeditiously as possible.”); Planet, 947 F.3d at 596, 600 (holding that a county court’s policy
to allow media access only after prolonged processing was unconstitutional but that the policy
of making scanned civil complaints available on public computers passed the right-of-access
balancing test); Courthouse News Serv. v. Quinlan, 32 F.4th 15, 21 (1st Cir. 2022) (holding
that administrative delays in court records access must, at the very least, reasonably serve
government interests and be narrowly tailored to that end).

43. See Schaefer, 2 F.4th at 327; Planet, 947 F.3d at 589.

44. Doe, 749 F.3d at 273.

45. See, e.g., Int’l News Serv. v. Associated Press, 248 U.S. 215, 235 (1918).

46. 1d.

47. Planet, 947 F.3d at 594 (alteration in original) (quoting Bridges v. California, 314
U.S. 252, 269 (1941)).

48. See, e.g., Grove Fresh Distribs. v. Everfresh Juice Co., 24 F.3d 893, 897 (7th Cir.
1994) (“The newsworthiness of a particular story is often fleeting. To delay or postpone
disclosure undermines the benefit of public scrutiny and may have the same result as complete
suppression.”); Ross v. Abercrombie & Fitch Co., Nos. 05-cv-0819, 05-cv-0848, 05-cv-0879,
05-cv-0893, 05-cv-0913, 05-cv-0959, 2010 WL 419947 at *4 (S.D. Ohio Jan. 28, 2010)
(agreeing with the “wisdom in the adage that ‘old news is no news’”).

49. 947 F.3d 581 (9th Cir. 2020).
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all.30  The court’s holding is consistent with the importance of
contemporaneous reporting in the increasingly rapid news cycles of the
digital age.51

While circuit courts that have considered the issue generally agree on some
timeliness requirement for access, no court has announced a standard for
exactly how much time may elapse before this requirement is violated. The
U.S. Court of Appeals for the Fourth Circuit has held that a court clerk
violated the First Amendment when access delays were not “necessary or
unavoidable.”52 The Ninth Circuit, on the other hand, struck down a policy
that caused access delays of two or more court days, deeming such delays
untimely, but upheld a policy that sometimes made filings available the day
after filing.53 The Ninth Circuit’s inquiry into what constitutes sufficient
contemporaneity largely depended on a fact-intensive inquiry into the
practicality of minimizing delays to access.54

C. Content-Based and Content-Neutral Restrictions
Under the First Amendment

While jurisprudence around timely access to judicial records shows courts
value contemporaneity, it does not speak directly to any right of remote
access.55 Courts’ right-of-access jurisprudence therefore establishes whether
and when the public has a right to access certain records, but not how. These
cases, which began in the 1980s, did not account for differences between
in-person and remote access.56 Thus, right-of-access cases generally do not
address any potential right to remote access. However, when a remote-access
system exists, the First Amendment’s prohibition against content
discrimination is implicated. = Content-discrimination jurisprudence is
therefore better suited to answer the question of whether the government may
limit how people access records in certain cases, compared to the experience

50. Id. at 594.

51. Id. Studies on Americans’ news consumption habits support courts’ recognition of
the importance of timely news. Almost 60 percent of Americans say they often get news from
“digital devices,” where news can be delivered instantaneously. News Platform Fact Sheet,
PEw RscH. CTR. (Sep. 25, 2025), https://www.pewresearch.org/journalism/fact-sheet/news-
platform-fact-sheet/ [https://perma.cc/SRWY-WB8E9?type=image]. Additionally, 34 percent
of Americans say social media is their main source of news. Nic NEwMAN, AMY RoOSs
ARGUEDAS, CRAIG T. ROBERTSON, RAsMUS KLEIS NIELSEN & RICHARD FLETCHER, REUTERS
INSTITUTE DIGITAL NEWS REPORT 2025, at 13 (2025).

52. See Courthouse News Serv. v. Schaefer, 2 F.4th 318, 329 (4th Cir. 2021).

53. See Planet, 947 F.3d at 598 (holding that delays were unconstitutional where the
court’s “administrative interests” could be furthered by “substantially less restrictive means”
than delaying access).

54. See id. at 598-99 (using the Press-Enterprise Il test of whether “no reasonable
alternatives” were available to protect the government’s interests).

55. As a practical matter, the ease of remote access would likely allow more members of
the public to access records contemporaneously. But strictly speaking, if a court record is
available in person at the courthouse immediately after it is filed, it may be accessed
contemporaneously, even if it is not accessible remotely.

56. See generally Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555 (1980).
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and logic test, which answers the question of whether there is a right of access
at all.

The level of scrutiny the Supreme Court applies in First Amendment cases
depends on whether the government’s policy is content based or content
neutral.57 If a restriction is based on the content of the speech, it is
presumptively unconstitutional and subject to strict scrutiny.58 If the
government imposes a content-neutral “time, place, or manner” restriction, it
is subject to intermediate scrutiny and is permissible if “narrowly tailored to
serve the government’s legitimate, content-neutral interests”; content-neutral
restrictions need not be the least restrictive means of achieving those
interests.59

To determine whether a restriction is based on the content of the speech,
courts employ a two-step analysis: first asking whether the law is content
neutral on its face and then whether its justification or purpose is content
neutral.80 Under the first step, a law is facially content discriminatory if its
application is dependent on the “communicative content” of the regulated
speech.61 For example, in Reed v. Town of Gilbert,62 the Supreme Court
struck down a town code that imposed different rules for sign displays based
on whether they were “ideological,” “political,” “temporary directional,” or
in some other category.63 The Court reasoned that because the code
categorizes and regulates signs based on the messages they contain, the code
was content based on its face.64 Therefore, the code was unconstitutional
regardless of any neutral justifications and purposes the government
advanced.65

Complicating matters, the Court in City of Austin v. Reagan National
Advertising of Austin, LLC66 upheld a sign ordinance that permitted
billboards advertising the business on the same premise but prohibited
billboards advertising off-premises services or products.67 In doing so, the
Court found that because examining the speech on billboards was only “in
service of drawing neutral, location-based lines,” there was no content-based
“purpose or justification” that triggered application of strict scrutiny.68
Unlike Reed, the ordinance did not implicate the same concerns that the Court
historically had about the government’s discrimination against certain
categories of speech.69 Instead, billboards containing any type of message

57. See Reed v. Town of Gilbert, 576 U.S. 155, 165 (2015); Ward v. Rock Against
Racism, 491 U.S. 781, 798 (1989).

58. See Reed, 576 U.S. at 165.

59. Ward, 491 U.S. at 798.

60. See Reed, 576 U.S. at 166-67.

61. Id. at 163.

62. 576 U.S. 155 (2015).

63. Id. at 159-61.

64. Id. at 164-65.

65. Id.

66. 142 S. Ct. 1464 (2022).

67. Id. at 1469-70.

68. Id. at 1471.

69. Id.
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were allowed to appear so long as they were on the same premise as the
subject of their advertising.70 Taking Reed and Reagan National Advertising
together, the Court’s content-neutrality determinations seem to depend not
simply on whether a reader needs to read the sign before determining its
legality, but whether the law makes categorical distinctions based on the
sign’s message.

Even when a speech-regulating statute is content neutral on its face, it is
still unconstitutional if the government’s interest is “related ‘to the
suppression of free expression.””71 For example, the Court struck down a
law that prohibited flag burning after finding an impermissible governmental
interest “in preserving the flag as a symbol of nationhood and national
unity.”72  The Court found this interest impermissibly related to the
“suppression of free expression.”73

The strict scrutiny test also applies when the government withholds an
otherwise available benefit based on the content of the speech involved. In
the height of the Cold War, Congress directed the postmaster general to
intercept and withhold mail from abroad that contained “communist political
propaganda.”’4 The mail’s addressee would then be informed that such mail
had been received, and the addressee was required to return a reply card
indicating their desire to receive the material within twenty days.75
Otherwise, the material would be destroyed.”6 The Supreme Court struck
down this law, reasoning that it limited addressees’ First Amendment rights
by imposing the requirement to return the reply card.7? The Court also
quoted Justice Oliver Wendell Holmes Jr.: “The United States may give up
the Post Office when it sees fit, but while it carries it on the use of the mails
is almost as much a part of free speech as the right to use our tongues.”78
Even if people do not have a right to a government service like the post office,
the government may not discriminate in the provision of those services in
violation of the First Amendment.7®

Consistent with Justice Holmes’s reasoning, in Bullfrog Films, Inc. v.
Wick,80 the Ninth Circuit struck down a U.S. Information Agency regulation
that distributed international-treaty-based benefits to film producers based on
the content of their films.81 The regulations provided that the agency would

70. 1d. at 1472-73.

71. United States v. Eichman, 496 U.S. 310, 315 (1990) (quoting Texas v. Johnson, 491
U.S. 397, 410 (1989)).

72. 1d. at 314-15 (quoting Johnson, 491 U.S. at 410).

73. Id. at 315.

74. Lamont v. Postmaster Gen., 381 U.S. 301, 302 (1965) (quoting 39 U.S.C. § 4008(a),
invalidated by Lamont, 381 U.S. 301).

75. Id. at 303.

76. Id.

77. 1d. at 305.

78. 1d. (quoting United States ex rel. Milwaukee Soc. Democratic Publ’g Co. v. Burleson,
255 U.S. 407, 437 (1921) (Holmes, J., dissenting)).

79. Seeid.

80. 847 F.2d 502 (9th Cir. 1988).

81. Id. at514.
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decline to certify benefits for films that “attempt[ed] generally to influence
opinion, conviction or policy” or “may lend itself to misinterpretation, or
misrepresentation of the United States or other countries”82 The filmmakers
thus were asked to compromise their ability to produce films of any content
to obtain the government benefit.83 The court rejected the government’s
argument that the regulation did not implicate the First Amendment because
it did not “punish or directly obstruct” the filmmaker’s expression.84 Instead,
the court found that strict scrutiny applied because the government
conditioned benefits on the content of filmmakers’ speech.85 The court
struck down the statute under the First Amendment, holding that the
government had violated the “well-established principle that government
may not condition the conferral of a benefit on the relinquishment of a
constitutional right.”86

D. Overview of Rule 5.2(c)

Federal Rule of Civil Procedure 5.2 raises a potential issue under the First
Amendment’s prohibition against content discrimination because
subsection (c) limits remote access in immigration and Social Security
cases.87 The rule generally provides privacy protections for records filed in
federal district courts, including redaction requirements, remote access
restrictions, options for filing under seal, and protective orders.88 On appeal,
all Rule 5.2 requirements follow the case, as incorporated by the Federal
Rules of Appellate Procedure.89

Generally, federal civil court records are remotely accessible via the Public
Access to Court Electronic Records (PACER) system by default.20 Rule 5.2
traces back to a policy adopted by the Judicial Conference of the United
States in 2001, which recommended that records in civil cases should be
“available electronically to the same extent that they are available at the
courthouse.”®1 The conference recommended that Social Security cases be
excluded from remote access and that certain “personal data identifiers” such
as date of birth and Social Security number be redacted by the parties.92 The
recommendations do not discuss the reason for excluding Social Security

82. Id. at 505.

83. Id.

84. 1d. at 509.

85. Id. at 511.

86. Id.

87. See FED.R.Civ.P.5.2(c). These rules only apply to civil cases, to which the Supreme
Court has yet to extend a right of access. However, every circuit court to consider the issue
has extended this right to civil cases. See supra note 39 and accompanying text.

88. FeD.R. Civ.P.5.2(c).

89. FEeD. R. App. P. 25(a)(5).

90. Jennifer Nelson, Renee Griffin, Gunita Singh, Allyson Veile, Matt Singer & Ellen
Goodrich, Immigration Reporting Legal Guide, REPs. COMM. FOR FREEDOM OF THE PRESS
(Nov. 2025), https://www.rcfp.org/resources/immigration-reporting-legal-guide/ [https://per
ma.cc/PF5M-S7UR].

91. Jup. CoNF. oF THE U.S., REPORT OF THE PROCEEDINGS OF THE JUDICIAL CONFERENCE
OF THE UNITED STATES 49 (2001).

92. Id.
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cases nor do they mention immigration cases.93  Subsequently, the
E-Government Act of 20029 required the Supreme Court to “prescribe
rules . . . to protect privacy and security concerns relating to electronic filing
of documents and the public availability...of documents filed
electronically.”® Rule 5.2 was developed to comply with the statute.96

In the Advisory Committee on Civil Rules’s drafting process of Rule 5.2,
the U.S. Department of Justice (DOJ) recommended to the committee that
remote access restrictions be expanded to include immigration cases.9?7 The
DOJ argued that this expansion was necessary in light of the high volume of
immigration cases and the “great amounts of intensely private information”
that are often found in immigration court records.?8 Another judicial
conference committee, the Committee on Court Administration and Case
Management (CACM), recommended a “compromise provision,” where the
administrative record in immigration cases would be exempt from electronic
filing requirements (and therefore exempt from remote electronic access)
until “a system is perfected for redacting the administrative record at the time
it is prepared.”® This proposal, which the government found acceptable,
implies that some concern around immigration records stemmed from the
technological and administrative feasibility of timely redaction, given the
volume of cases.100 The proposal also suggests that CACM expected the
feasibility concerns to be eventually resolved.101 The Advisory Committee
on Civil Rules, however, ultimately voted to adopt the Justice Department’s
recommendation for the reasons the department advanced, writing,
“[immigration and Social Security cases] are entitled to special treatment due
to the prevalence of sensitive information and the volume of filings.”102 The
committee did not explain its rejection of the “compromise provision.”103

As a result, for immigration and Social Security cases governed under
Rule 5.2(c), only the parties and their attorneys have remote access to the
whole case file by default.104 All other members of the public may access
the electronic case file in person at the courthouse, but they only have remote
access to the docket, as well as “opinion[s], order[s], judgment[s], or other

93. Id.

94. Pub. L. No. 107-347, 116 Stat. 2899 (codified as amended in scattered sections of the
U.S. Code).
95. Id. § 205(c)(3); FeD. R. Civ. P. 5.2 advisory committee’s note to 2007 amendment.

96. FEeD. R. Civ. P. 5.2 advisory committee’s note to 2007 amendment.

97. Civ. RuLES ADVISORY COoMM., MINUTES 22 (Oct. 28-29, 2004).

98. Id.; see FED. R. CIv. P. 5.2(¢) advisory committee’s note to 2007 amendment.
99. Civ. RULES ADVISORY CoMM., supra note 97, at 22.

100. See id.

101. Seeid.

102. FeD. R. Civ. P. 5.2(c) advisory committee’s note to 2007 amendment; Civ. RULES
ADVISORY CoMM., supra note 97, at 23. The Advisory Committee on Civil Rules considered
a total of three options in its decision: (1) treating immigration cases like Social Security
cases, (2) adopting the “compromise provision,” and (3) saying nothing about immigration
cases in Rule 5.2. Id.

103. Civ. RuLEs Abvisory ComM., supra note 97, at 23.

104. Fep.R.Civ.P.5.2(c)(1).
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disposition[s] of the court.”105 Thus, members of the public and the press
who wish to follow the litigation must visit the courthouse in person to access
case records or ask the court to exercise its discretion and grant remote
access.106

Il. THE RIGHT OF REMOTE
ACCESS AND RULE 5.2(C)

Since the implementation of Rule 5.2(c), experts in immigration and press
freedom have disagreed on the prudence of limiting remote access to
immigration proceeding records. One court has also considered the
constitutionality of a state records system that limited remote access to case
records.107 Today, as journalists report on stories far from their physical
locations, remote access is increasingly important to ensure they can track
the activities of federal courts in a timely and low-cost manner. However,
easy online access may have negative implications for immigrant plaintiffs
whose records contain sensitive personal information.108 Part Il outlines the
current debate around the constitutionality and policy merits of including
immigration in Rule 5.2(c).109 Part I.A discusses the only constitutional
challenge a circuit court has taken up around restrictions to remote access to
court records. Part II.B outlines how Rule 5.2(c) access affects journalists’
ability to report on immigration stories in a timely manner. Part I1.C surveys
divergent expert opinions on how Rule 5.2(c) remote access restrictions fare
in advancing its professed interest of protecting immigrant litigants’ privacy
interests.

A. Constitutionality of Remote
Access Limitations

In challenging delays in accessing court records, litigants have not claimed
a freestanding First Amendment right of remote access to those records.110
Thus, only the Fourth Circuit has considered a claim to a right of remote
access to judicial records.111 The challenge did not assert a freestanding right
but was rather based on a theory that the state’s remote access regime was an

105. Feb.R.Civ.P.5.2(c)(2).

106. See id.; Musgrave, supra note 13.

107. See infra Part I1.A.

108. See infra Part 11.C.

109. As discussed above, Rule 5.2(c) also restricts remote access in Social Security cases.
See FED. R. Civ. P.5.2(c). However, given the potential differences in policy implications in
Rule 5.2(c)’s application across different types of cases, this Note discusses only the remote
access exemption as applied to immigration-related proceedings.

110. See, e.g., Courthouse News Serv. v. Smith, 126 F.4th 899, 907 (4th Cir. 2025).

111. See Smith, 126 F.4th at 905. The lack of court decisions on this issue may be because
plaintiffs challenging access restrictions do not always seek remote access. See, e.g.,
Courthouse News Serv. v. Harris, No. CV 22-0548, 2022 WL 17850125 at *2 (D. Md. Dec.
22, 2022).
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unconstitutional speaker-based restriction.112 At issue in Courthouse News
Service v. Smith113 was Virginia’s remote access system, the Officer of the
Court Remote Access (OCRA) system.114 OCRA limited remote access to
civil court records only to lawyers admitted to practice in Virginia and their
staff.115 Virginia attorneys already had remote access to their own cases
independent of OCRA, and OCRA expanded their access to encompass all
civil cases.116 Other members of the public who were not authorized to use
OCRA, including the press, could only access court records in person via
public access terminals at the courthouse.117 There was no difference in the
content accessible on OCRA and at the courthouse; the only difference was
the method of access.118

Courthouse News Service (“Courthouse News”), a national news outlet
that reports on state and federal civil litigation news, sued the court clerk,
claiming that the statute limiting remote access violated its First Amendment
right of equal access to judicial records.11® Courthouse News did not claim
a “freestanding First Amendment right of [remote] access.”120 Instead, it
argued only that OCRA’s limits were a speaker-based restriction that, like
content-based restrictions, triggered strict scrutiny under the First
Amendment.121 Courthouse News argued the attorneys-only remote access
system made it easier for “judicial insiders—attorneys and the government”
to engage in “public discussion about ongoing judicial proceedings” while
making such engagement harder for the public, including the press.122 The
Reporters Committee for Freedom of the Press, along with other news
organizations, also argued, as amicus curiae, that the remote access
restriction made the press’s job in reporting on court proceedings across the
state “impracticable if not impossible.”123 The remote access restriction,
amici argued, constituted the type of discrimination against the press that the
Supreme Court has historically struck down.124

112. See Smith, 126 F.4th at 905. As discussed in Parts 1.B and 1.C above, claiming a
freestanding right would likely be analyzed under the experience and logic test while a
content- or speaker-discrimination claim would be subject to strict scrutiny.

113. 126 F.4th 899 (4th Cir. 2025).

114. 1d. at 905-06.

115. Id.

116. Brief of Appellant at 38, Smith, 126 F.4th 899 (No. 22-2110).

117. Smith, 126 F.4th at 906.

118. Seeid.

119. Id.

120. Id. at 907.

121. Id. at 909; Brief of Appellant, supra note 116, at 37.

122. Brief of Appellant, supra note 116, at 39. The discrepancy in who is allowed access
may be interpreted as a speaker-based restriction, which is also subject to strict scrutiny under
the First Amendment. See Smith, 126 F.4th at 909. Courts disfavor speaker-based restrictions
because it can often be “a means to control content.” Id. (quoting Reed v. Town of Gilbert,
576 U.S. 155, 170 (2015)).

123. Brief of Amici Curiae the Reporters Committee for Freedom of the Press and 38
Media Organizations in Support of Plaintiff-Appellant at 17, Smith, 126 F.4th 899
(No. 22-2110).

124. Id. at 17-18; see also Minneapolis Star & Trib. Co. v. Minn. Comm’r of Revenue,
460 U.S. 575, 575 (1983) (holding that a paper and ink use tax impermissibly discriminated
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Because Courthouse News did not claim a freestanding right of remote
access, the parties did not employ the “experience and logic” test to argue
whether the First Amendment right of access applies to the records at
issue.125 The “experience and logic” test answers the question of whether a
party may access certain court records or proceedings at all, whereas the First
Amendment’s prohibition on speaker- and content-based discrimination
answers the question of whether limiting methods of access for certain
speakers or topics may be unconstitutionally discriminatory.126

The Fourth Circuit rejected Courthouse News’s argument and found that
the policy restricting remote access to attorneys was a content-neutral “time,
place, and manner” restriction that passes constitutional muster so long as it
was narrowly tailored.127 This is because Courthouse News was not
prohibited from accessing the records it sought; it could access the records
“during business hours at the courthouse using public access terminals.”128
In other words, the remote access restriction did not prevent members of the
press from accessing court records but rather governed the manner in which
they may access them. The court next considered whether the policy
advanced an important government interest and was narrowly tailored.129 It
held that the government had an important interest in protecting litigants’
privacy and the access restriction directly advances that goal; therefore, it
passed constitutional muster.130

Unlike OCRA, Rule 5.2(c) only minimally bases its remote access
restrictions on the status of the person seeking access—by default, any person
who is not an attorney to a party does not have remote access.131 Thus, the
rule does not have the preference for “judicial insiders” that Courthouse
News challenged in OCRA.132 Rule 5.2(c), however, singles out Social
Security and immigration-related proceedings in its remote access
restriction.133 This is distinct from OCRA’s restriction, which applies to all
civil cases.134 The constitutionality of Rule 5.2(c)’s explicit content-based
classification was neither litigated nor adjudicated in Smith, nor has it been
litigated or discussed by scholars. This Note will show in Part I11.A that the
rule is likely unconstitutional.

against the press); Ark. Writers” Project, Inc. v. Ragland, 481 U.S. 221, 234 (1987) (striking
down a tax scheme that applied only to some publications); Grosjean v. Am. Press Co., 297
U.S. 233, 251 (1936) (striking down a tax for high-circulation publications).

125. Smith, 126 F.4th at 907 n.7.

126. See Press-Enterprise 11, 478 U.S. 1, 8 (1986); Smith, 126 F.4th at 907-08.

127. Smith, 126 F.4th at 908.

128. Id.

129. Id. at 910-13.

130. Id.

131. Fep.R.Civ.P.5.2(c).

132. Brief of Appellant, supra note 116, at 28-29.

133. FeD.R. Civ.P.5.2(c).

134. See Smith, 126 F.4th at 905-06.
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B. Developments in Lifting
Rule 5.2(c) Restrictions

Rule 5.2(c) provides that records in immigration cases are not accessible
remotely by default, thereby making them more difficult for journalists to
access.135 However, the rule grants courts discretion in lifting the default
remote access restrictions.136 In practice, courts across the country appear
amenable to lifting access restrictions when they find that it is in the public
interest—at least in high-profile cases where journalists have requested such
orders.137  The Intercept, a digital nonprofit newsroom, has been at the
forefront of advocating for the removal of remote access restrictions and has
largely been successful.138 Courts’ lifting of restrictions shows that they
sometimes find remote access is important to advance the public interest.139

In some cases, including the high-profile detention of then—Tufts
University student Riimeysa Oztiirk and a separate class action challenging
immigrants’ deportations, the plaintiffs themselves filed motions to lift
access restrictions, which the judges granted.140 In other cases, The Intercept
sent letters to the courts asking that access restrictions be lifted, and the
judges subsequently granted the request.141 In one case, the judge lifted
access restrictions for all filings except for an administrative record and
exhibits accompanying a motion for a temporary restraining order.142 In
other cases, the news organization filed motions to intervene to request that
access restrictions be lifted.143 The Intercept succeeded in many cases.144

At least one court—the U.S. District Court for the District of
Massachusetts—has put in a standing order to ease Rule 5.2(c)
restrictions.145 The general order provides that, absent parties’ objections,
remote access restrictions are lifted thirty days after the case is filed.146 In
one case in which The Intercept filed a motion to intervene, the motion was

135. See FeD. R. Civ. P. 5.2(c).

136. See id. (imposing remote access restrictions “[u]nless the court orders otherwise”);
Musgrave, supra note 13 (recounting successes in requests for lifting access restrictions).

137. See Musgrave, supra note 13.

138. Id.

139. See infra notes 161-62 and accompanying text.

140. See infra notes 161-62 and accompanying text. Oztlirk was a doctoral student at Tufts
University who was captured and detained for more than six weeks by the Trump
administration after she published an op-ed in her student newspaper critical of the school’s
response to the war in Gaza. See Adrian Florido, Tufts Student Riimeysa Oztirk Freed from
Immigration Detention, NPR (May 9, 2025, at 20:53 ET), https://www.npr.org/2025/05/09/nx-
$1-5393055/tufts-student-rumeysa-ozturk-ordered-freed-from-immigration-detention  [https:
/Iperma.cc/PB9D-S38A].

141. See Florido, supra note 140.

142. Minute Order, Patel v. Lyons, No. 25-cv-01096 (D.D.C. May 6, 2025), https://www.
courtlistener.com/docket/69878463/patel-v-lyons/?order_by=desc#minute-entry-424579965
[https://perma.cc/QM63-M3CQ)].

143. See Musgrave, supra note 13.

144, 1d.

145. D. Mass. Gen. Ord. 19-02 (June 1, 2019), https://www.mad.uscourts.gov/caseinfo/
pdf/general/General%200rder%2019-2%20w%20Electronic%20Signaure.pdf [https://perma
.cc/NWB8H-WPG8]. The General Order does not explain why it was put in place. Id.

146. Id.
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denied because the underlying case had ended. Still, the remote access
restrictions were nonetheless lifted pursuant to the District of
Massachusetts’s general order.147

In one instance where the U.S. District Court for the Southern District of
New York lifted access restrictions, the court observed that strong public
interest in a particular case counsels in favor of lifting restrictions to
“promot[e] readily available public access to the record.”148 In that case,
immigrant advocacy groups challenged in absentia immigration removal
orders, which the government obtained against unrepresented immigrants
“without first affording them proper notice of a hearing or a meaningful
opportunity to be heard.”149 The case files were not remotely accessible
given Rule 5.2(c)’s broad language exempting cases “relating to”
immigration matters.150 However, the court found that the records did not
contain the type of “sensitive information” that Rule 5.2(c) drafters intended
to protect—the case did not involve any individual immigrant—and that the
usual tools of redaction and sealing sufficed to protect any privacy
interests.151 Because the privacy interests in this case were low and the
public interest was high given the case’s potential impact, the court found
that the remote access restrictions were inappropriate as applied and lifted
them. 152

More recently, the U.S. District Court for the Central District of California
lifted access restrictions on an immigration-related class action over the
government’s objection.153 Filed on behalf of immigrants and immigration
advocacy organizations, the class action alleged that U.S. Immigration and
Customs Enforcement officers had used unconstitutional deceptive practices
when conducting immigration arrests.154 The suit asserts claims against ten
agents, all identified as Doe, in addition to the United States and agency
leaders.155 After the parties agreed to settle on one of the class’s claims, the
plaintiffs requested that the court reclassify the case such that Rule 5.2(c)
restrictions no longer applied.156 The government objected to the plaintiffs’
motion, criticizing plaintiffs’ timing and procedure, but made no arguments
as to any potential privacy interests that would counsel against the

147. Electronic Order, Ercelik v. Hyde, No. 25-cv-11007 (May 23, 2025), Dkt. No. 39, htt
ps:/iwww.courtlistener.com/docket/69903924/ercelik-v-hyde/ [https://perma.cc/8E54-S7PE].

148. Asylum Seeker Advoc. Project v. Barr, No. 19-CV-6443, 2019 U.S. Dist. LEXIS
119101, at *2-3 (S.D.N.Y. July 17, 2019).

149. Asylum Seeker Advoc. Project v. Barr, 409 F. Supp. 3d 221, 222-23 (S.D.N.Y. 2019).

150. See FeD.R. Civ.P.5.2(c).

151. Asylum Seeker Advoc. Project, 2019 U.S. Dist. LEXIS 119101, at *2-3.

152. Seeid. Instead of lifting the access restrictions under the court’s discretion, the judge
instead chose to direct the clerk of court to recode the case as “Other Statutory Actions” such
that it was no longer coded as an immigration case and remote access became available by
default. 1d. at *3.

153. Kidd v. Noem, No. 20-cv-03512, 2025 WL 1715514, at *1 (C.D. Cal. May 7, 2025).

154. Complaint for Damages, Declaratory and Injunctive Relief paras. 27-28, 151, Kidd,
2025 WL 1715514 (No. 20-cv-03512).

155. Id. at 8-9.

156. Request for Removing Erroneous Limited Access Case Designation at 7, Kidd,
2025 WL 1715514 (No. 20-cv-03512); Kidd, 2025 WL 1715514, at *1.
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redesignation.157  The court conducted a substantive analysis under
Rule 5.2(c).158 The court pointed to several reasons why Rule 5.2(c)’s
purpose did not support maintaining the access restriction: both parties had
filed sensitive information under seal, individual defendants were allowed to
remain anonymous, and the volume of filings was not the “typical
immigration case that receives a limited-access designation.”159
Additionally, the court believed that class members bound by the settlement
should be able to review the docket without going to the courthouse in
person, asking plaintiffs’ counsel, or asking for the court’s permission.160

The lifting of Rule 5.2(c) remote access restrictions shows that many
courts value the public’s right to access judicial records.161 Even though
there is no explicit discussion on the constitutionality of Rule 5.2(c), courts
are recognizing that the blanket access restrictions can impede the public’s
interest in judicial transparency.162

However, the more recent instances of courts lifting Rule 5.2(c) access
restrictions have occurred in cases that already garnered public attention or
in which the plaintiffs themselves requested to lift the restrictions.163 In other
cases, courts either take weeks to grant requests or deny them as moot or
requests are simply not filed because journalists did not know a story
existed.164 The time elapsed between the motion and an order granting the
motion can range from a few days to nearly a month.165 For example,

157. Defendants’ Opposition to Plaintiffs’ Request for Removing Limited Access Case
Designation at 2, Kidd, 2025 WL 1715514 (No. 20-cv-03512).

158. See Kidd, 2025 WL 1715514, at *2.

159. Id.

160. Id.

161. See,e.g., id.; Asylum Seeker Advoc. Project v. Barr, No. 19-CV-6443, 2019 U.S. Dist.
LEXIS 119101, at *2-3 (S.D.N.Y. July 17, 2019).

162. See Kidd, 2025 WL 1715514, at *2; Asylum Seeker Advoc. Project, 2019 U.S. Dist.
LEXIS 119101, at *2-3.

163. See Musgrave, supra note 13.

164. See infra note 165; Endorsed Order Mooting Motion to Intervene, Tham v. U.S.
Immigr. & Customs Enf’t, Field Off. Dir., No. 19-cv-00037 (D.N.H. Feb. 7, 2019).

165. See, e.g., Motion for Order to Permit Remote Access to Electronic Court Filings by
John A. Hawkinson, Devitri v. Cronen, No. 17-cv-11842 (D. Mass. Feb. 1, 2018), Dkt. No.
26, https://www.courtlistener.com/docket/6158782/devitri-v-cronen/ [https://perma.cc/D9B
X-EQUA4] (filing motion on September 28, 2017); Endorsed Order, Devitri v. Cronen,
No. 17-cv-11842 (D. Mass. Feb. 1, 2018), Dkt. No. 43, https://www.courtlistener.com/docket/
6158782/devitri-v-cronen/ [https://perma.cc/DIBX-EQUA4] (granting motion on October 6 to
be effective starting October 13, 2017); Motion for an Order to Permit Remote Access to
Electronic Court Filings (“Open the Docket”), Reid v. Donelan, No. 13-cv-30125 (D. Mass.
July 9, 2019), Dkt. No. 394, https://www.courtlistener.com/docket/5044064/reid-v-
donelan/?page=3 [https://perma.cc/6XY6-GW2Q] (filing motion on July 11, 2018); Order,
Reid v. Donelan, No. 13-cv-30125 (D. Mass. July 9, 2019), Dkt. No. 408,
https://www.courtlistener.com/docket/5044064/reid-v-donelan/?page=3 [https://perma.cc/6X
Y6-GW2Q] (granting motion on August 1, 2018); Motion for Order to permit remote access
to Electronic Court Filings by John A. Hawkinson, Alvarez Figueroa v. Warden Plymouth
Corr. Facility, No. 18-cv-10097 (D. Mass. May 14, 2018), Dkt. No. 37,
https://www.courtlistener.com/docket/6375418/alvarez-figueroa-v-warden-plymouth-correct
ional-facility/ [https://perma.cc/W29K-DT7Q] (filing motion for remote access on April 26,
2018); Order, Alvarez Figueroa v. Warden Plymouth Corr. Facility, No. 18-cv-10097 (D.
Mass. May 14, 2018), Dkt. No. 49, https://www.courtlistener.com/docket/6375418/alvarez-fi
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Massachusetts-based freelance journalist John Hawkinson has been filing
motions to lift Rule 5.2(c) remote access restrictions since 2017.166 Motions
for access in the cases in which Hawkinson sought remote access were much
lower profile compared to the student activist cases in which The Intercept
sought access in 2025.167  Although Hawkinson was successful in gaining
access in many cases, one case closed before the remote access motion was
granted.168 In that case, the judge found Hawkinson’s motion for remote
access moot, leaving the public unable to access those records remotely.169

Even with the District of Massachusetts’s general order in place, its
execution can be inconsistent. For example, in Bollat Vasquez v.
Mayorkas,170 the district court noted, nearly two years after the case was first
filed, that access restrictions were never lifted per the general order.171 The
court then decided that because the restrictions were never lifted, the parties’
prior filings would remain restricted, with only past court orders and future
party filings available for remote public access.172

Finally, in some cases, reporters may not know the importance of the case
and that a motion to lift Rule 5.2(c) is warranted. In the case of Xiu Ping
Jiang, a reporter only found the story because her habeas petition was
misfiled.173 Without the misfiling, even though her case records would have
been available in person at the courthouse, no reporter would likely have
gone looking for them, and her story would not have been reported.174

gueroa-v-warden-plymouth-correctional-facility/ [https://perma.cc/W29K-DT7Q] (providing
the plaintiff with an opportunity to inform the court of his stance on the remote access motion);
Order, Alvarez Figueroa v. Warden Plymouth Corr. Facility, No. 18-cv-10097 (D. Mass. May
14, 2018), Dkt. No. 56, https://lwww.courtlistener.com/docket/6375418/alvarez-figueroa-v-
warden-plymouth-correctional-facility/ [https://perma.cc/W29K-DT7Q] (granting remote
access motion on May 25, 2018).

166. Motion for Order to Permit Remote Access to Electronic Court Filings by John A.
Hawkinson, supra note 165. Some of the cases in which Hawkinson sought access, therefore,
precede the District of Massachusetts’s general order automatically lifting remote access
restrictions after thirty days absent party objections. See D. Mass. Gen. Ord. 19-02 (June 1,
2019), https://www.mad.uscourts.gov/caseinfo/pdf/general/General%200rder%2019-2%20
w%20Electronic%20Signaure.pdf [https://perma.cc/NW8H-WPGS].

167. Compare supra note 166 and accompanying text (collecting lesser known cases where
a journalist sought remote access to records), with Musgrave, supra note 13 (recounting The
Intercept’s efforts to gain remote access in high-profile cases).

168. Endorsed Order Mooting Motion to Intervene, supra note 164.

169. 1d. Infinding the motion for remote access moot, the court contravenes multiple other
courts’ findings that the public’s right and interest in court records do not end when the
underlying case is dismissed. See, e.g., Seren Fashion Art & Interiors, LLC v. B.S.D. Cap.,
Inc., No. 23-CV-2349, 2025 WL 343666 at *2 (S.D.N.Y. Jan. 30, 2025) (“Documents do not
cease to be judicial documents merely because a case has been closed or settled, and the need
for the public to be able to evaluate a case does not end with its closure.”); Moore v. Smith,
No. CV 17-5219, 2018 WL 6510730 at *2 (E.D. La. Dec. 11, 2018).

170. No. 20-cv-10566 (D. Mass. Jan. 10, 2022).

171. Electronic Clerk’s Notes for Proceedings Held Before Judge Indira Talwani, Bollat
Vasquez v. Mayorkas, No. 20-cv-10566 (D. Mass. Jan. 10, 2022), Dkt. No. 129, https://www.
courtlistener.com/docket/16998936/bollat-vasquez-v-mayorkas/ [https://perma.cc/2FG2-AR
H9].

172. 1d.

173. See supra notes 1-3 and accompanying text.

174. See Hinkle et al., supra note 1, at 27.
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C. Privacy Implications of Lifting Remote
Access Restrictions

As discussed in Part 1.C, the government’s justification for Rule 5.2(¢)’s
exclusion of immigration cases from remote access is to protect the privacy
interests of immigrants whose cases often contain sensitive personal
information. However, experts have disagreed on Rule 5.2(c)’s efficacy in
protecting privacy interests.

Experts supporting Rule 5.2(c)’s remote access limitation emphasize the
private nature of the administrative records that are incorporated into case
filings.175 For example, administrative records in asylum cases can be
particularly sensitive.176 In asylum cases, federal regulations provide that
information included in the asylum application “shall not be disclosed
without the written consent of the applicant, except as permitted by this
section or at the discretion of the [Secretary of Homeland Security].”177
However, the bar on disclosure does not apply to any U.S. court in a case
arising from the asylum application.178 Asylum application forms also assure
applicants that any information disclosed in the application would not be
shared with the government or country from which one fears persecution.179
Despite being permitted by the letter of the law, refugee law specialist
Eleanor Acer argues that the personal and sensitive nature of asylum
applications makes maintaining confidentiality crucial: some applications
may include information about other people who had “participated in
prohibited political activity with the asylum seeker” or had helped the asylum
seeker escape.180 Acer argues that the release of this type of information may
endanger the asylum seeker themselves if they are repatriated or other
associates who still reside in the country of origin.181 In other types of
immigration cases, personal information is similarly woven throughout the
administrative record, including passport photos, past addresses, and detailed
medical records.182

A DOJ lawyer and proponent of Rule 5.2(c) restrictions argues that
redacting personal information from the administrative record before

175. See id. at 34-35. When an immigration case is appealed from the Board of
Immigration Appeals to a federal circuit court, the parties must file the administrative record,
which then becomes part of the case records. See AM. IMMIGR. COUNCIL, PRACTICE ADVISORY:
How 710 FILE A PETITION FOR ReviEw 11 (2015), https://www.americanimmigration
council.org/wp-content/uploads/2025/01/how_to_file_a_petition_for_review_2015_ update.
pdf [https://perma.cc/D3ED-9ZW5]. In some circuits, the court’s review is limited to
information found in the administrative record. JURISDICTION OVER IMMIGRATION PETITIONS,
PROCEDURAL RULES, AND STANDARDS OF REVIEW 8 X.A.9, https://cdn.ca9.uscourts.gov/
datastore/uploads/immigration/immig_west/A.%20Jurisdiction%20and%20Standard%200f
%20Review.htm#bookmark226 [https://perma.cc/GY46-6858].

176. See Hinkle et al., supra note 1, at 34-35.

177. 1d. at 33 (quoting 8 C.F.R. § 208.6(a) (2021)).

178. See 8 C.F.R. § 208.6(c)(2).

179. Hinkle et al., supra note 1, at 33.

180. Id. at 31, 34-35.

181. Id. at 34.

182. Id. at 38.
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allowing remote access is impractical given the volume of immigration
cases.183 Thousands of immigration cases are appealed each year from the
Board of Immigration Appeals (BIA) to a circuit court.184 The administrative
record in an asylum case averages four inches thick when printed, which
takes an experienced Freedom of Information Act185 officer eight hours to
redact.186 Asking petitioners to redact the records themselves would be
unwise, the DOJ lawyer argues, because a majority of immigrant litigants are
unrepresented and requiring lawyers to redact personal details would
discourage them from taking immigration cases pro bono.187 Given the
prevalence of sensitive information in these records and the difficulty of
redaction, proponents of Rule 5.2(c) see it as the best way to protect
immigrants’ privacy.

Some immigration plaintiffs and their lawyers have explicitly requested
that Rule 5.2(c) restrictions apply to their case, demonstrating that at least
some litigants rely on the rule for privacy protections. In one case
challenging the removal of an immigrant, the case was filed in a way that did
not automatically trigger Rule 5.2(c) access restrictions.188 The plaintiff
moved to impose Rule 5.2(c) remote access restrictions, reasoning that the
nature of the case brought it under the purview of Rule 5.2(c).189 The
government defendant did not oppose the motion, and it was later granted by
the judge.190 Additionally, in the District of Massachusetts, where a general
order provides that remote access restrictions are lifted after thirty days
absent party objections, a group of pseudonymous plaintiffs objected to
lifting restrictions.191 The plaintiffs had earlier filed a motion to redact their
complaint because they had held “prominent positions . . . in the U.S.-backed
Afghan government and Afghan civil society,” for which they feared
retaliation if personally identifying information was made publicly

183. 1d. at 39-40.

184. U.S. Courts of Appeals—Judicial Business 2024, U.S. Cts., https://www.uscourts.
gov/data-news/reports/statistical-reports/judicial-business-united-states-courts/judicial -
business-2024/us-courts-appeals-judicial-business-2024 [https://perma.cc/T4X2-NQSL] (last
visited Feb. 27, 2026). The appeals are not evenly distributed—in 2024, the Ninth Circuit saw
58 percent of all BIA appeals (around 2,200) and the Second Circuit saw 16 percent (around
600). Id.

185. 5U.S.C. § 552.

186. Hinkle et al., supra note 1, at 40.

187. Seeid. at 40-41.

188. See generally Complaint, R.R.M.C. v. U.S. Dep’t of Homeland Sec., No. 23-cv-07946
(S.D.N.Y. Sep. 7, 2023), Dkt. No. 1, https://www.courtlistener.com/docket/67773918/rrmc-
v-us-department-of-homeland-security/ [https://perma.cc/65GS-3QBR]. The case was filed
as an action under the Administrative Procedure Act, 5 U.S.C. 8§ 551-559, 701-706, which
is likely why it was not automatically subject to Rule 5.2(c) restrictions. See generally id.

189. Order on Motion for Miscellaneous Relief at 1, R.R.M.C., No. 23-cv-07946 (Nov. 20,
2023). The motion, however, does not explain why the plaintiffs sought the access restriction.
See id.

190. Id. at 2.

191. Plaintiffs’ Notice of Objection to Removal of Remote-Access Restrictions, Roe v.
Mayorkas, No. 22-cv-10808 (D. Mass. June 8, 2022), Dkt. No. 33, https://www.courtlistener.
com/docket/63337966/roe-v-mayorkas/ [https://perma.cc/3YLG-AFNG]; see supra note 145
and accompanying text.
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available.192 The plaintiffs argued that maintaining Rule 5.2(c) restrictions
was important in case either party accidentally disclosed sensitive
information in filings.193 The judge found, pursuant to the general order, that
maintaining remote access restrictions was appropriate because it was “in the
interest of justice.”194

However, Professor Nancy Morawetz has argued that Rule 5.2(c) in its
current form does not sufficiently accomplish its purported goals.195 For
civil cases in general, Rule 5.2(a) establishes redaction requirements that
parties must follow when filing with a court.196 Rule 5.2(b) exempts from
redaction “administrative or agency proceeding[s]” records, motivated at
least in part by the sheer volume of administrative records.197 For
immigration cases on appeal from an agency action, the court records may
include no redactions of sensitive personal information.198 While members
of the public have no way to access litigants’ sensitive information in
non-5.2(c) cases, any member of the public who visits the courthouse in
person can obtain unredacted personal information about the immigrant
litigant.199 Thus, Professor Morawetz argues, immigrant litigants lack the
same “basic protections that other litigants receive” in the face of a
motivated, malicious actor.200 The risk of identity theft is particularly
pronounced given the “prominent role of social security numbers.”’201

In addition to court records, the lack of redaction also extends to the
information included in judicial opinions, which must be made available

192. Plaintiffs’ Motion to Redact Complaint and File Unredacted Copy Under Seal at 1,
Roe, No. 22-cv-10808 (May 25, 2022), Dkt. No. 3.

193. Plaintiffs’ Notice of Objection to Removal of Remote-Access Restrictions at 2, Roe,
No. 22-cv-10808 (June 8, 2022), Dkt. No. 33. The government defendants had no objection.
Id. at 1 n.1. Simultaneously, the plaintiffs’ lawyers, which included the American Civil
Liberties Union of Massachusetts, stated their intention to make some case files available on
the organization’s website after internal review. Id. at 3 n.2. As of publication, the
organization’s website includes a select number of documents through October 2023. See
Court Cases: Roe v. Mayorkas, ACLU oF MAss. (May 25, 2022), https://aclum.org/en/cases/
roe-v-mayorkas [https://perma.cc/EB4Y-5D9L]. Judgment was not entered for the defendants
until June 2025. Judgment, Roe, No. 22-cv-10808 (June 9, 2025), Dkt. No. 196, https://
www.courtlistener.com/docket/63337966/roe-v-mayorkas/ [https://perma.cc/3YLG-AFNG].

194. Order, Roe, No. 22-cv-10808 (Feb. 2, 2023), Dkt. No. 66, https://www.court
listener.com/docket/63337966/roe-v-mayorkas/ [https://perma.cc/3YLG-AFNG].

195. See Nancy Morawetz, A Better Balance for Federal Rules Governing Public Access
to Appeal Records in Immigration Cases, 69 HAsTINGS L.J. 1271, 1288 (2018).

196. FeD. R. Civ. P.5.2(a). The rule provides that filings may only include the last four
digits of social security numbers and financial account numbers, the initials of a minor (not
their full name), and an individual’s birth year (not a full birthdate). Id. Rule 5.2(b), however,
exempts cases falling under 5.2(c) from the 5.2(a) redaction requirements. FED. R. Civ.
P.5.2(b). Thus, parties litigating immigration cases, including the government, may choose
to, but are not required to, redact any of the aforementioned sensitive information from their
court filings. Id.

197. FeDp.R. Civ.P.5.2(a); Civ. RuLES ADVISORY COMM., supra note 97, at 22.

198. See Morawetz, supra note 195, at 1293.

199. Seeid.; FeD. R. Civ. P.5.2(b)—(c).

200. Morawetz, supra note 195, at 1294.

201. Id.
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online pursuant to the E-Government Act.202 Because the record in the case
is unredacted and not under seal, Professor Morawetz argues that the
published opinion may accordingly include more sensitive personal
information than in other types of civil cases.203 For example, one court
opinion included the full name of a minor who applied for asylum for fear of
being subject to female genital mutilation alongside the history of
persecution the minor had faced.204 By contrast, in a case involving a
minor’s challenge to their school district’s disability accommodations, the
court allowed both the minor and their parent to be referenced only by their
initials, pursuant to Rule 5.2(a).205 For cases that fall under Rule 5.2(c), then,
the remote availability of certain sensitive information is only a matter of
time—mnone of the information is available during the judicial proceedings,
but once the court renders a decision, more sensitive information may be
available remotely compared to a non-5.2(c) civil case.206

A wide range of immigration-related cases fall under the Rule 5.2(c)
exemption.207 The cases may range from an immigrant’s appeal from an
administrative agency decision to a challenge to an immigration
enforcement-related government policy.208 The difference in the types of
immigration cases leads to different levels of privacy concerns not accounted
for in the operation of Rule 5.2(c). For example, an individual’s asylum
appeal case can include sensitive information whose publicity may risk
significant harm to the asylum-seeker.209 An asylum application may include
information about an individual’s experience with torture, others who had
helped the individual escape, or details about those who participated in
prohibited political activities with the applicant in their home country.210 |n
the wrong hands, this type of information no doubt could threaten the safety
of the asylum seeker and others around them.211

202. Seeid. at 1291 n.85; E-Government Act of 2002, Pub. L. No. 107-347, § 205(a), 116
Stat. 2899, 2913. The E-Government Act mandates that all federal courts’ websites provide
“[a]ccess to the substance of all written opinions issued by the court, regardless of whether
such opinions are to be published in the official court reporter, in a text searchable format.”
1d. 8 205(a)(5).

203. See Morawetz, supra note 195, at 1288-89.

204. A.v. Ashcroft, 368 F.3d 634, 636 (6th Cir. 2004). Following Professor Morawetz’s
practice, this Note also departs from the standard practice of listing the full name of the party
here to minimize the searchability of the name on the internet. See Morawetz, supra note 195,
at 1289 n.84.

205. P.M. v. Evans-Brant Cent. Sch. Dist., No. 08-CV-168A, 2008 WL 4379490, at *3
(W.D.N.Y. Sep. 22, 2008).

206. See Morawetz, supra note 195, at 1289. Compare Ashcroft, 368 F.3d at 636 (including
full name of a minor who applied for asylum), with P.M., 2008 WL 4379490, at *3 (allowing
a minor and parent to proceed by initials in disability accommodations case).

207. See supra Part I1.B.

208. See, e.g., Ashcroft, 368 F.3d at 635-36 (reversing a decision from the Board of
Immigration Appeals in the case of two asylum-seeking petitioners); Asylum Seeker Advoc.
Project v. Barr, 409 F. Supp. 3d 221, 227-28 (S.D.N.Y. 2019) (dismissing a challenge of
government policy for lack of subject matter jurisdiction).

209. See Hinkle et al., supra note 1, at 34-35.

210. Id.

211. Seeid.
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On the other hand, in a class action lawsuit challenging the government’s
immigration enforcement tactics, as in Kidd v. Noem,212 there is minimal, if
any, sensitive private information.213 That case focused on the alleged
constitutional violations by the government and did not include the type of
sensitive information that would be of high risk to the plaintiffs if
publicized.?14 The plaintiffs’ diminished privacy interests in preserving the
secrecy of the court records is further seen through plaintiffs’ counsel’s
request that the records be made accessible remotely.215

More recently, challenges to immigration detention have increasingly
taken the form of petitions for writs of habeas corpus, which some advocates
say is the only option when immigrants do not have access to a statutory
judicial review mechanism.216  Unlike appeals of agency immigration
decisions that are brought directly to a court of appeals, habeas petitions are
made directly to district courts.217 In terms of the content of court records,
appeals from agency decisions include the agency administrative record,
whereas habeas petitions are stand-alone cases that do not necessarily include
an administrative record.218 Additionally, because the premise of a habeas
petition is to “review[] the legality of Executive detention,” it is focused on
challenging the government’s alleged illegal action rather than justifying the
immigrant’s ability to remain in this country.219 The nature of these cases
makes it less likely that records will contain sensitive information compared
to asylum cases.

Habeas petitions are also common in the recent high-profile cases
involving claims of governmental retaliation against pro-Palestinian student
activists for exercising their First Amendment rights. In the cases of
Riumeysa Oztiirk, Mahmoud Khalil, and Mohsen Mahdawi, among others,

212. No. 20-cv-03512, 2025 WL 1715514 (C.D. Cal. May 7, 2025).

213. See, e.g., Complaint for Damages, Declaratory and Injunctive Relief at 19-21, Kidd,
2025 WL 1715514 (No. 20-cv-03512) (focusing on alleged misconduct by immigration
officials with no discussion regarding the immigrants’ personal backgrounds and related
sensitive information).

214. Seeid.

215. Request for Removing Erroneous Limited Access Case Designation at 7, Kidd, 2025
WL 1715514 (No. 20-cv-03512).

216. See NAT’L IMMIGR. LITIG. ALL., PRACTICE ADVISORY: HABEAS CORPUS PETITIONS 1
(2025), https://immigrationlitigation.org/wp-content/uploads/2025/11/25.01.15-Habeasx.pdf
[https://perma.cc/2J2Y-2S36]; Press Release, Benjamin N. Cardozo Sch. of L., Cardozo Law
Launches the National Immigration Habeas Institute, as Part of its New Center for
Immigration Innovation (Aug. 21, 2025), https://cardozo.yu.edu/news/cardozo-law-launches-
national-immigration-habeas-institute-part-its-new-center-immigration [https://perma.cc/HQ
U5-BMSR].

217. See AM. IMMIGR. COUNCIL, supra note 175, at 1-2; NAT’L IMMIGR. LITIG. ALL., supra
note 216, at 1.

218. Compare Administrative Record, Sebastian-Sebastian v. Garland, No. 23-3059 (6th
Cir. Feb. 8, 2023), Dkt. No. 5, https://www.courtlistener.com/docket/66981220/ana-sebastia
n-sebastian-v-merrick-garland/  [https://perma.cc/Y6KR-6JHA]  (filing of 535-page
administrative record), with Ercelik v. Hyde, No. 25-cv-11007 (D. Mass. May 23, 2025),
https://www.courtlistener.com/docket/69903924/ercelik-v-hyde/ [https://perma.cc/G72D-DV
TV] (no administrative record filed).

219. NAT’LIMMIGR. LITIG. ALL., supra note 216, at 2 (quoting Rasul v. Bush, 542 U.S. 466,
474 (2004)).
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the noncitizen petitioners challenged their detention through habeas petitions
alleging unconstitutional retaliation for their protected speech.220 In these
cases, the petitioners’ privacy interests in maintaining secrecy around court
records are especially low: the cases do not incorporate previous
administrative records and the petitioners’ activism was already publicly
known.221 In fact, the petitioners often did not object to requests to lift
Rule 5.2(c) restrictions, and some petitioners represented by the American
Civil Liberties Union have even affirmatively shared case files on the
internet.222

Although the privacy implications in immigration cases can vary widely
depending on the case, the range is not accounted for by Rule 5.2(c).223
Many immigration cases involve significant privacy interests.224 However,
even when journalists or the public wish to remotely access court records in
a low-privacy-interest case, they are still required to ask the court for special
permission.225 Scholars and practitioners therefore have divergent views on
whether Rule 5.2(c) is necessary and whether it is the best way to protect
privacy interests.

I1l. NARROWING RULE 5.2(C)
REMOTE ACCESS RESTRICTIONS

Rule 5.2(c) drafters wrote the rule with good intentions, aiming to protect
sensitive information that is likely to make its way into the records of an
immigration case.226 However, the rule’s drafters did not consider the
carve-out’s constitutional implications or the effectiveness of its privacy

220. See Petition for Habeas Corpus at 1, Mahdawi v. Trump, No. 25-cv-00389 (D. V1.
Apr. 14, 2025), Dkt. No. 1; Respondents’ Opposition to Petitioner’s Amended Petition for
Writ of Habeas Corpus at 19, Ozturk v. Trump, No. 25-cv-00374 (D. Mass. Apr. 1, 2025),
Dkt. No. 19; Khalil v. Joyce, 771 F. Supp. 3d 268, 272 (S.D.N.Y. 2025).

221. See, e.g., Rumeysa Ozturk, Fatima Rahman, Genesis Perez & Nicholas Ambeliotis,
Op-ed: Try Again, President Kumar: Renewing Calls for Tufts to Adopt March 4 TCU Senate
Resolutions, TurTs DAILY (Mar. 26, 2024), https://www.tuftsdaily.com/article/2024/03/
4ftk27sm6jkj [https://perma.cc/EQM2-QGGF]; Manuela Silva & Miranda Lu, 7 Am the
Jewish Future’: Detained Jewish Columbia Students Hold Press Conference Outside
President’s House, COLUM. SPECTATOR (Apr. 24, 2024, at 22:30 ET), https://www.columbia
spectator.com/city-news/2024/04/24/i-am-the-jewish-future-detained-jewish-columbia-stud
ents-hold-press-conference-outside-presidents-house/ [https://perma.cc/3P4G-2FKS]; Sarah
Huddleston, Chris Mendell & Shea Vance, Students Walk Out in ‘Emergency Protest’
Following Alleged Chemical Spray at Friday Demonstration, CoLUM. SPECTATOR (Jan. 25,
2024, at 01:04 ET), https://www.columbiaspectator.com/news/2024/01/24/students-walk-out-
in-emergency-protest-following-alleged-chemical-spray-at-friday-demonstration/ [https://per
ma.cc/8K9IM-Z5JR].

222. See Musgrave, supra note 13; see, e.g., Mahdawi v. Trump, ACLU (Apr. 30, 2025),
https://www.aclu.org/cases/mahdawi-v-trump [https://perma.cc/J3KW-R5T5]; Suri v. Trump,
ACLU (June 10, 2025), https://www.aclu.org/cases/suri-v-trump [https://perma.cc/36XB-
Q72X]; Khalil v. Trump, ACLU (Mar. 11, 2025), https://www.aclu.org/cases/khalil-v-trump
[https://perma.cc/9WQ2-XTMU].

223. Fep.R. Civ.P.5.2(c).

224. See, e.g., supra notes 183-86 and accompanying text.

225. See, e.g., supra notes 183-86 and accompanying text.

226. See Civ. RULES ADVISORY COMM., supra note 97, at 22.
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protections. Part Il argues that the immigration exception in Rule 5.2(c)
should be narrowed. First, Part I11.A argues that the 5.2(c) remote access
restriction violates the First Amendment because it is a content-based rule
that fails strict scrutiny. Part I1l.B argues that as a matter of policy,
Rule 5.2(c)’s sweeping restriction burdens reporting on immigration cases
contrary to the public interest. Finally, Part I11.C proposes changes to
Rule 5.2(c) that enable greater access to case records while preserving
important privacy interests.

A. Rule 5.2(c) Remote Access
Restrictions Are Unconstitutional

As a general matter, Rule 5.2 allows remote access to judicial records in
civil cases consistent with Congress’s intent to make judicial records more
easily accessible via the internet, as outlined in the E-Government Act.227
Rule 5.2(c) singles out Social Security and immigration cases as the only
types of cases whose records are not remotely accessible by default.228
Subsection (c) is therefore facially discriminatory based on content.

Part I11.A.1 argues that Rule 5.2(c) is a content-based rule subject to strict
scrutiny. Parts 111.A.2 and I11.A.3, respectively, make the case that the rule
does not advance a compelling government interest and is not narrowly
tailored to serve any such interest.

1. Rule 5.2(c) Is Content Based

Rule 5.2(c)’s default access restrictions more closely resemble the
content-based restriction in Reed than the content-neutral law found in
Reagan National Advertising.229 In Reed, the town code first categorized the
signs by content and then imposed various restrictions on different sign
categories.230 Similarly, Rule 5.2 creates two categories of civil cases filed
in federal courts: (1) Social Security and immigration cases and (2) all other
civil cases.231 |n determining the default level of remote access available to
the public, the court first determines which category the case falls under and
then designates the case files to the corresponding remote access level.232
Rule 5.2(c) closely resembles the facially content-based categorization and
restriction that the Supreme Court in Reed subjected to strict scrutiny, as the
access makes certain types of content less accessible than others. The
Advisory Committee on Civil Rules’ bona fide privacy protection argument
in support of the 5.2(c) exemption, however well-intentioned, cannot exempt
the rule from strict scrutiny analysis.

227. Fep.R. Civ.P. 5.2 advisory committee’s note to 2007 amendment.
228. See FeD. R. Civ. P.5.2(c).

229. See supra Part I.C.

230. Reed v. Town of Gilbert, 576 U.S. 155, 159 (2015).

231. Fep.R.Civ.P.5.2(c).

232. Seeid.
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Unlike the on-/off-premises distinction found in Reagan National
Advertising, 233 examination of the content of a case pursuant to Rule 5.2(c)
is not merely in service of drawing neutral location-based lines. When a
billboard is examined under Reagan National Advertising, the focus is on
where the billboard can be displayed; when the subject matter of a case is
examined under Rule 5.2(c), the focus is on whether any nonparties may
remotely access the filings by default. Whereas the Austin city ordinance
does not categorically bar the display of any billboards based on their content,
Rule 5.2(c) categorically exempts immigration and Social Security cases
from default remote access.

Some may view Rule 5.2(c) as different from the preceding cases in one
significant way: assuming there is no freestanding First Amendment right of
remote access,234 Rule 5.2(c) does not, on its face, implicate a recognized
First Amendment right like Reed and Reagan National Advertising do.
Instead, some may perceive the default allowance for remote access in
nonimmigration and non-Social Security cases as a discretionary
government benefit. Under this reading, the government has no affirmative
obligation to extend this benefit to people seeking remote access to
immigration and Social Security cases. However, this reading is incorrect.

Although there is no case directly on point, the access restriction in
Rule 5.2(c) is in many ways analogous to Bullfrog Films, Inc. v. Wick, where
the Ninth Circuit struck down the content limitations under the
unconstitutional conditions doctrine.235 There, the government conferred a
benefits scheme to film companies while categorically excluding films based
only on their content.236 Similarly, in Rule 5.2(c), the government is
categorically excluding nonparties from remotely accessing a subset of civil
court records based solely on their content—the benefit of remote access is
denied to members of the public only when they wish to access immigration
and Social Security case records.

The similarity between Rules 5.2(c) and the scheme in Bullfrog Films is
particularly salient when journalists seek to access records remotely. When
accessing court records, journalists are rarely seeking such access as an end
in and of itself. Instead, they seek the records with the goal of reporting on
the case to inform the public. Thus, just as the filmmakers in Bullfrog Films
had to forgo government benefits unless they restricted their film’s
content,237 journalists must forgo the government benefit of default remote
access unless they restrict the content of their coverage. A journalist covering
a sexual misconduct case, for example, can access all court records remotely.

233. City of Austin v. Reagan Nat’l Advert. of Aus., LLC, 142 S. Ct. 1464, 1471 (2022).

234. This Note assumes for argument that there is no freestanding First Amendment right
of remote access to court records under the current doctrine. For a general discussion on a
freestanding right of remote access, see generally Rachel Kalson, Note, Considering a First
Amendment Right of Remote Access to Court Records, 94 FOrRDHAM L. Rev. (forthcoming
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Meanwhile, a journalist covering the deportation habeas case of an
immigrant must either (1) go to the courthouse in person, even if they are
located across the country; (2) hire someone locally to obtain records from
the courthouse; or (3) persuade the judge to lift the access restrictions in the
case.238 Any journalist would need to take one of the above actions every
time they cover a new case.

Rule 5.2(c) is fundamentally different from the type of “time, place, and
manner” access restriction found to exempt the government from strict
scrutiny under Smith.239 The OCRA remote access restrictions in Smith
apply to all civil cases heard in Virginia’s civil courts—the public’s ability
to access these records remotely does not depend on the content of individual
cases.240 As previously discussed, Rule 5.2(c)’s selective access restriction
is about more than just time, place, and manner: it is not about how civil case
records can be accessed generally but rather which records are more difficult
to access than others.

2. Rule 5.2(c) Does Not Advance
a Compelling Interest

Because the Rule 5.2(c) access restriction is content based, it is subject to
strict scrutiny analysis, which requires “the Government to prove that the
restriction furthers a compelling interest and is narrowly tailored to achieve
that interest.”241 The government does not have a compelling interest in
specifically providing immigrants elevated privacy protections that are not
available to other civil litigants whose courts records similarly include
sensitive personal information.

First, it is necessary to precisely define the potential compelling interest at
issue. The question is not whether there is a compelling government interest
in instituting privacy protections at all. Rather, the question is whether there
is a compelling interest in having the content-based “increased” privacy
protections of Rule 5.2(c) compared to the other privacy protections provided
in other subsections of Rule 5.2.242 Additionally, some sensitive information
about immigrant litigants will inevitably make it into a court’s opinion, which
is remotely accessible by statute.243 The question is whether there is a
compelling interest in rendering the information that is included in court
records but not germane to the court’s final decision remotely inaccessible.

A case that does not fall under Rule 5.2(c) may contain sensitive personal
information comparable to the information found in immigration court

238. See supra Part I1.C.
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records. For example, a woman who sued her employer for sexual
harassment included in her complaint detailed descriptions of the harassing
messages she received from male colleagues.244 Her complaint was remotely
accessible and was even later published on a document-hosting website
where any member of the public, not just PACER users, could view the
complaint.245  The implications of the spread of these details are
significant—potential plaintiffs in sexual harassment suits may be deterred
from filing suit for fear of sensitive information spreading and being
portrayed as “the slut who allegedly slept with the boss.”246  The
consequences may be even worse for potential plaintiffs who may sue after
their nude pictures were posted online.247

As discussed in Part 11.C, the amount of sensitive information in an
immigration case may vary widely. While cases involving asylum may
include information whose wide circulation carries physical risks for the
immigrant litigant not frequently seen in other types of civil litigation, some
habeas cases include no sensitive information that would cause increased risk
for the litigant.248 Just like non-5.2(c) cases, there are no categorical privacy
implications that apply equally to all immigration cases that justify an
assertion of a compelling interest for heightened privacy protections.

3. Rule 5.2(c) Is Not Sufficiently
Narrowly Tailored

Even if Rule 5.2(c) advanced a compelling government interest in
protecting privacy interests, the rule is insufficiently narrowly tailored to
satisfy strict scrutiny analysis. Because Rule 5.2(c)’s remote access
restrictions are based on broad categorizations, the restrictions do not closely
align with the privacy interests that motivate them. When the First
Amendment right of access has been implicated, courts have scrutinized the
narrow tailoring of the policy, striking down policies that provide sweeping
access restrictions for limited privacy interests. Rule 5.2(c) would fail such
scrutiny.

The Supreme Court has required that alternatives to closure be considered
in the court access context.249 In Press-Enterprise Co. v. Superior Court250
(Press-Enterprise 1), the trial judge had closed six weeks of voir dire because
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(C.D. Cal. Feb. 3, 2015).
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of juror privacy concerns.251 The Court held that even if the facts supported
closure to protect the jurors’ privacy, the trial court could not close the
proceedings without first considering alternatives to protect that privacy
interest.252

As discussed in Part I.C, the Rule 5.2(c) drafters considered alternatives:
subjecting immigration proceedings to the same privacy protections as all
other civil cases or including a “compromise provision” that would increase
the allowance for access as redaction technology advanced.253 The DOJ even
found the “compromise provision” acceptable.254 However, the drafters’
rejection of these alternatives was largely unexplained—the drafters did not
consider the First Amendment implications of Rule 5.2(c)’s categorical
access exclusions. They therefore did not discuss whether the inclusion of
immigration cases to Rule 5.2(c) was sufficiently narrow to pass
constitutional muster.255 Considering the alternatives anew, Rule 5.2(c) as it
is currently written is not sufficiently narrowly tailored.

In Globe Newspaper Co. v. Superior Court,256 the Supreme Court found
that protecting the “physical and psychological well-being of a minor” was a
compelling state interest.257 However, the Court struck down the rule
mandating court closure in all cases involving sexual misconduct against
minors, reasoning that “the circumstances of the particular case may affect
the significance of the [state] interest.”258 The Court also noted that the rule
did not take into account whether the minor witness sought to exclude the
press as a precondition of their testimony.259 Like this rule, Rule 5.2(c) also
applies regardless of the wishes of the party whose privacy the government
was attempting to protect.260

For example, in some cases where The Intercept obtained access, the
immigrant plaintiffs themselves had filed motions requesting that the court
lift the access restrictions.261  These plaintiffs, who were engaged in
high-profile litigation and making national headlines, did not have privacy
concerns that needed protection through remote access restrictions.262 Yet
these plaintiffs needed to take an extra step to ask the court to lift access
restrictions if they wanted journalists to be able to easily track the
developments in their cases.

Rule 5.2(c) also fails to protect the immigrant parties’ privacy because the
information is fully accessible by any member of the public at the
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courthouse.263 The combination of remote access restrictions and unlimited
in-person access may be perilous—the practical obscurity afforded by the
remote access restrictions may disincentivize parties from undertaking
redaction efforts allowed—and sometimes even required—under other
sections of Rule 5.2. Under the current scheme, a responsible journalist
living far away from a courthouse cannot access the type of information that
a malicious neighbor could obtain by simply visiting the courthouse.
Rule 5.2(c) is simultaneously sweeping in its scope yet provides limited
privacy protections to immigrant plaintiffs.

Moreover, Rule 5.2(c)’s broad restrictions may, in some cases, undermine
the interests of immigrant plaintiffs. Even if the rule sometimes effectively
protects privacy, the risk of other harms suggests that Rule 5.2(c) is not
narrow tailored. As Professor Morawetz argues, the rule creates an
information asymmetry between immigrant litigants and the government.264
Because Rule 5.2(c) by default allows remote access to only the parties (often
the immigrant plaintiff and the government defendant), immigration lawyers
are not able to see what types of arguments the government is advancing in
similar cases and how those arguments are faring in court.265 Meanwhile,
the defending party is a single entity—the federal government—which can
share resources internally and consult a much larger database of trial
outcomes and legal arguments. Thus, in addition to harming the press and
the public’s right to information, the rule also harms the very people it
purports to protect. Considering the limited benefits that Rule 5.2(c) may
offer and the potential harms it could cause to immigrants, the press, and the
public, itis clear that the rule is insufficiently narrowly tailored and therefore
violates the First Amendment.

Even if Rule 5.2(c) is not subject to strict scrutiny analysis, laws that
restrict speech constituting time, place, and manner restrictions do not
automatically pass constitutional scrutiny. Rather, the laws still need to
satisfy intermediate scrutiny, which requires them to be “narrowly tailored to
serve the government’s legitimate, content neutral interests.”266 Rule 5.2(c)
does not do that. As previously discussed in this section, the rule’s sweeping
categorical access restrictions are not narrowly tailored to serve the
government’s interest in privacy protection. Multiple plaintiffs’ lack of
objection to journalists seeking remote access, and courts’ willingness to lift
these access restrictions, demonstrate that there are many circumstances in
which the rule bears little or no relationship to important privacy interests.
And even when certain parts of the record, such as the administrative records
in an immigration case, contain sensitive information, the court can maintain
access restrictions on those specific files while lifting restrictions for the
other files.
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B. Rule 5.2(c) Burdens
Reporting on Immigration

The immigration judge’s misconduct in Xiu Ping Jiang’s case would not
have come to light if not for the subsequent misfiling of her case records.267
In part, the New York Times story was a result of happenstance—reporters
were following a story of another litigant with a similar name and stumbled
upon Jiang’s case files.268 However, when similar cases are filed properly,
the public is deprived of these critical news stories. Even if a reporter was
curious about the habeas case they stumbled upon, they would be unable to
remotely access the complaint and therefore would not know its importance.
A journalist is much more likely to open case files on PACER out of curiosity
than to visit the courthouse when they have no way of knowing if a case may
be of interest to the public.

Rule 5.2(c) also creates a system that New York Times lawyer David
McCraw terms “elite access,” where access to information is restricted to
those who have the resources and know-how to obtain records from the
courthouse.269  Although some journalists have successfully convinced
courts to lift access restrictions in specific cases, such an endeavor may be
labor-intensive. The Intercept, for example, in filing its motions to lift access
restrictions, had representation from a law school clinic, a law firm, and the
Reporters Committee for Freedom of the Press.270  With thousands of
immigration appeals cases going through the federal courts each year,
coupled with an increasing number of habeas cases, journalists cannot file
access motions in every case of unknown news value.271

The resource intensity of making repeated remote access requests is
particularly burdensome to local and independent newsrooms that are
strapped for staff and funds. Despite 85 percent of Americans saying local
news outlets are at least somewhat important to their community, the number
of local journalists has been in sharp decline.272 In 2025, the United States
averaged only 8.2 local journalists per 100,000 residents, compared to the
average forty journalists in 2002.273 And in some rural areas, a “single
hyper-dedicated reporter[]” is producing essential coverage for the
community.274  Local news outlets also often have limited financial
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resources.275 These local outlets, which may lack the same resources as The
New York Times or even The Intercept, are most disadvantaged by
Rule 5.2(c)’s default remote access prohibition: not every reporter will have
the time and resources to go to the courthouse or navigate motion practice.

C. Proposed Changes to Rule 5.2(c)

Because of the rule’s unconstitutionality and the burdens on journalists
stemming from Rule 5.2(c)’s overbroad inclusion of all immigration-related
cases, there should not be a blanket remote access restriction on immigration
cases.276 |Instead, only the administrative records, whose volume makes
redaction impracticable, should have access restrictions by default, a regime
to which even the government has agreed.277 For all other records, the
default should be the same as for all other civil cases—complete remote
public access to the same records that are available in person.

Changing default restrictions to only apply to administrative records is a
scheme that both satisfies constitutional scrutiny and does not overburden
journalists. Proponents of the current Rule 5.2(c) restrictions have identified
the administrative record as the primary source of privacy concerns, given
the likely inclusion of unredacted identifying information and personal
details.278  In having default access restrictions apply solely to the
administrative record, the solution to the articulated privacy concerns is more
narrowly tailored to the problem and therefore more likely to pass
constitutional muster. This change would also make all records in habeas
cases remotely available because there is no administrative record. As seen
in the Trump administration’s efforts to deport student activists and the
mistreatment of Xiu Ping Jiang in the immigration court system,
immigration-related habeas cases can carry significant news value to the
public.279 Having these records remotely available by default would allow
the press to more efficiently find important stories and for the public, in turn,
to supervise the work of the government and the courts.280

In cases where litigants have privacy concerns beyond the administrative
record, Rule 5.2(e) would apply the necessary protections on a case-by-case
basis.281 Subsection (e) provides that a court may, for “good cause,” either
require additional redaction or “limit or prohibit a nonparty’s remote
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electronic access to a document.”282 For example, litigants like the
aforementioned Afghan family seeking humanitarian parole could ask the
court for restrictions without relying on a blanket access restriction that
applies regardless of the privacy interests at issue.283 Narrowing the scope
of remote access restrictions under Rule 5.2(c) would better serve the
interests of the public while preserving litigants’ privacy interests as needed.

CONCLUSION

Rule 5.2(c) was written with good intentions—to protect the privacy
interests of immigrant litigants whose safety may be at risk if sensitive
information about them gets out.284 In practice, however, the blanket access
restriction is not necessary in all immigration-related cases.285 The rule has
instead hindered the press and the public’s right to supervise the federal
government and judiciary.286 When an immigration judge treats an
immigrant unfairly or when an administration attempts to deport students in
retaliation for their activism, the public deserves to hear about these urgent
stories in real time.

This Note concludes that Rule 5.2(c), as currently written, is flawed in its
privacy protections and poses a constitutional issue. Thus, the rule should be
changed to only restrict remote access to administrative records. This change
would protect immigrants’ most sensitive and hard-to-redact information
while preserving access to other court records where there are lower privacy
interests and redaction is more feasible.287 For litigants whose court records
may contain particularly private information, those parties may still ask the
court to seal or restrict access to the records on a case-by-case basis. As this
Note illustrates, this more tailored approach to protecting privacy satisfies
strict scrutiny under the First Amendment. Narrowing Rule 5.2(c)’s remote
access restrictions would ease the burden on journalists when reporting on
immigration cases, allowing them to better serve as the watchdogs that the
Supreme Court always envisioned them to be.288
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