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The U.S. Supreme Court may soon embrace an interpretation of the U.S. 
Constitution that would significantly expand the power of the president over 
federal administrators and invalidate key provisions in dozens of federal 
statutes.  A critical question is whether this interpretation—known as the 
unitary executive theory (UET)—would also render unconstitutional central 
bank independence (CBI), an arrangement where a country’s monetary 
policy is formulated by a semiautonomous body of experts insulated from 
partisan political pressure.  Several justices have suggested that it would not, 
and a growing scholarly literature has proposed ways for the Court to 
distinguish the country’s central banking apparatus from the rest of the 
administrative state.  This Article examines these proposals and concludes 
that none are tenable.  It then explains why UET is fundamentally 
inconsistent with CBI:  the Federal Reserve’s independence from the 
president reflects a wholly different, and incompatible, approach to the 
separation of powers.  It further suggests that since the regulation of money 
and banking is one of the most important functions of the modern state, the 
conflict with UET is arguably sufficient, standing alone, to reject the theory.  
Relatedly, it argues that if the Court wishes to preserve statutory limits on 
the president’s power to remove Federal Reserve officials without 
repudiating UET outright, it has only one viable option:  stare decisis. 
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INTRODUCTION 

Presidential power in the United States has grown dramatically in recent 
decades, expanding especially rapidly in the years since 2020.  That spring, 
the U.S. Supreme Court invalidated provisions protecting the director of the 
Consumer Financial Protection Bureau (CFPB) from removal at will.1  The 
following year the Court struck down, on very broad grounds, a law limiting 
the removal of the director of the Federal Housing Finance Agency.2  In 
2024, Chief Justice Roberts wrote, without elaboration, that a president’s 
power to remove presidentially appointed “‘executive officers’ . . . may not 
be regulated by congress or reviewed by the courts.”3  A series of 

 

 1. See Seila L. LLC v. CFPB, 140 S. Ct. 2183, 2197 (2020). 
 2. Collins v. Yellen, 141 S. Ct. 1761, 1784 (2021) (“But the nature and breadth of an 
agency’s authority is not dispositive in determining whether Congress may limit the 
President’s power to remove its head.  The President’s removal power serves vital purposes 
even when the officer subject to removal is not the head of one of the largest and most powerful 
agencies [like the CFPB]. . . .  [The Constitution’s purposes in putting the President in control 
of administrators] are implicated whenever an agency does important work.”). 
 3. See Trump v. United States, 144 S. Ct. 2312, 2335 (2024) (quoting Myers v. United 
States, 272 U.S. 52, 106 (1926)). 
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unprecedented assertions of presidential authority followed in 2025, 
including the removal without cause of many members of independent 
commissions (whose removal is permitted only for cause) and an executive 
order extending White House control over rulemaking by independent 
agencies.4  If the Court accepts some or all of these assertions, the country 
will shift from an institutional configuration known as “presidential 
administration”5 to something better described as “presidential supremacy 
over administrative agencies”6 or simply “presidential government.”7 

Both configurations are the product of attempts to shift our understanding 
of the U.S. Constitution.  Presidential administration—which emerged 
during the presidency of Ronald Reagan8—is built on the idea that Article II 
creates a default rule in favor of the president, empowering the president to 
direct various aspects of the administrative process where Congress has not 
expressly barred the president from doing so.9  Presidential government, 
meanwhile, goes even further.  It follows from the view that the Constitution 
prohibits Congress from limiting the president’s ability to control how 
government officials carry out their duties, even if it does so clearly.  
Presidential government means that many laws structuring the administrative 
process are invalid, or at least that they do not bind the president.  These 
include, most especially, the laws establishing “independent agencies”—
those bodies headed by officials whom the president, by statute, cannot 
remove at will. 

The turn to presidential government has been championed by a group of 
law professors, lawyers, and judges who, beginning in the 1980s, developed 
an interpretation of the Constitution known as unitary executive theory 
(UET).10  UET is a formalist theory of the separation of powers.  It holds that 
executive, legislative, and judicial powers should be lodged in separate 
institutions and that the Constitution requires a government that conforms to 
this principle.  It further specifies (in its strong form) that the president must 
be permitted to control the activities of administrative agencies because the 

 

 4. See Gary Gensler & Lev Menand, Presidential Supremacy Over Administrative 
Agencies, in THE ECONOMIC CONSEQUENCES OF THE SECOND TRUMP ADMINISTRATION:  A 

PRELIMINARY ASSESSMENT 53, 56–59 (Gary Gensler, Simon Johnson, Uga Panizza & Beatrice 
Weder di Mauro eds., 2025). 
 5. See generally Elena Kagan, Presidential Administration, 114 HARV. L. REV. 2245 
(2001). 
 6. See Gensler & Menand, supra note 4, at 53. 
 7. Cf. WOODROW WILSON, CONGRESSIONAL GOVERNMENT:  A STUDY IN AMERICAN 

POLITICS (1885). 
 8. See, e.g., Exec. Order No. 12,291, 40 Fed. Reg. 13193 (Feb. 17, 1981). 
 9. See Ashraf Ahmed, Lev Menand & Noah A. Rosenblum, The Making of Presidential 
Administration, 137 HARV. L. REV. 2131, 2217 (2024).  Presidential administration broke with 
the prior understanding—accepted by courts until recently—that presidential authority with 
respect to government officials flowed from either statutory law or the specific grants of power 
in Article II. See generally Peter L. Strauss, Foreword:  Overseer, or “The Decider”?:  The 
President in Administrative Law, 75 GEO. WASH. L. REV. 696 (2007); Peter L. Strauss, The 
Place of Agencies in Government:  Separation of Powers and the Fourth Branch, 84 COLUM. 
L. REV. 573 (1984). 
 10. See Ahmed, Menand & Rosenblum, supra note 9, at 2173. 
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Constitution vests “executive power” in the president.11  If adopted by the 
Supreme Court, UET would transform the federal government into a 
command-and-control bureaucracy led by the White House.12  It would also 
flatten the administrative state—eliminating structural safeguards designed 
to limit corruption, increase public transparency, facilitate political oversight, 
enhance the sociological legitimacy of government decisions, improve the 
quality of policy, and promote legal stability over time.13 

Proponents of UET generally argue that these changes are acceptable, if 
not desirable, and needed to ensure democratic accountability and to prevent 
legislative aggrandizement.  But there is one part of the administrative state 
where many seem to stumble:  the Federal Reserve System (the “Federal 
Reserve” or “Fed”).14  When it comes to the country’s central bank, 
advocates of presidential government often want to preserve the laws that 
limit the president’s removal power and protect what is known as “central 
bank independence” (CBI).15  CBI is the idea that the rate of expansion of 
the money supply should be regulated by semiautonomous officials insulated 
from partisan political pressure.16  It has widespread support among 
policymakers, and almost all economists today consider it to be an essential 
building block of an advanced economy.17 

As instantiated in the United States, CBI involves provisions of the Federal 
Reserve Act18 (FRA) that permit the president to remove the officials 
charged with regulating the money supply only “for cause” or, in some cases, 
not at all.19  These provisions constrain the ability of the chief executive to 
influence monetary policy.  The difficulty is obvious:  UET holds that these 
limits are undesirable and unconstitutional. 

This Article examines the conflict between UET and the Federal Reserve 
and considers whether the two can be reconciled.  The question is pressing.  
In May of 2025, in Trump v. Wilcox,20 six justices wrote that President 

 

 11. See discussion infra Part I.A. 
 12. See Gensler & Menand, supra note 4, at 51. 
 13. See id. at 58–64. 
 14. Some proponents of presidential power have also voiced concerns about the fate of 
“Article I Courts,” such as the U.S. Court of Appeals for the Armed Forces and the U.S. Tax 
Court. See, e.g., Transcript of Oral Argument at 15–16, 26, Trump v. Slaughter, No. 25-332 
(U.S. Dec. 8, 2025). 
 15. See, e.g., infra notes 31, 203, 336. 
 16. See discussion infra Part III.A.  As understood in the economics literature, CBI is a 
thick concept, with limits on removal a necessary but not sufficient condition.  This Article is 
focused more narrowly on “independence” with respect to removal by the elected executive. 
 17. See Ricardo Reis, Michael McMahon, Martin Ellison, Ethan Ilzetzki & Wouter Den 
Haan, The Future of Central Bank Independence:  Results of the CFM-CEPR Survey, CEPR:  
VOXEU (Jan. 10, 2017), https://cepr.org/voxeu/columns/future-central-bank-independence-
results-cfm-cepr-survey [https://perma.cc/8MTV-WN4A] (describing “an academic 
consensus on the value of central bank independence and a three-decades-long movement 
towards greater independence” around the world and reporting results of a CFM survey of 
academic economic experts in which forty-six of forty-nine respondents either agreed or 
strongly agreed that it is desirable to maintain CBI in the future). 
 18. Ch. 6, 38 Stat. 251 (1913) (codified as amended in scattered sections of 12 U.S.C.). 
 19. 12 U.S.C. § 242. 
 20. 145 S. Ct. 1415 (2025). 
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Donald J. Trump is likely to show that two administrative agencies, the 
National Labor Relations Board (NLRB) and the U.S. Merit Systems 
Protection Board (MSPB), “exercise considerable executive power” and that, 
therefore, the president can ignore legislation limiting his power to remove 
their leaders.21  In that order, the justices also stated that their ruling did not 
“necessarily implicate the constitutionality of for-cause removal protections 
for members of the Federal Reserve’s Board of Governors or other members 
of the Federal Open Market Committee”—the two government agencies 
charged with setting monetary policy.22 

The Court’s reasoning for this differential treatment was threadbare.  It 
explained only that “[t]he Federal Reserve is a uniquely structured, 
quasi-private entity that follows in the distinct historical tradition of the First 
and Second Banks of the United States.”23 

In the months since, presidentialists have sought to supply the missing 
theory:  to chart a path by which the Court could overturn Humphrey’s 
Executor v. United States24 (the nonagenarian precedent upholding 
independent agencies), entrench UET, and still preserve CBI.  

Four possible solutions have emerged: 

1.  The first approach relates to the Court’s suggestion in Wilcox that 
monetary policy may be an exception to the general rule requiring 
presidential control over the exercise of executive power.  Under this view, 
the Federal Reserve is a “quasi-private” institution, modeled on the First 
Bank of the United States (the “BUS” or “First Bank”)—a founding-era body 
that operated apart from the president.25  The Federal Reserve’s insulation 
from the president is thus “sanctioned by history.”26  This reasoning echoes 
the analysis recently published by Professor Daniel Tarullo.27  I will call it 
the “Historical Practice Exception.” 

2.  A second approach, advanced by Professors Brian Galle and Aziz Z. 
Huq, contends that the Public Debt Clause and the Borrowing Power Clause 
jointly empower Congress to restrict presidential control when regulating the 
money supply.28  I will refer to this as the “Textual Override.” 

 

 21. Id. at 1416. 
 22. Id. at 1417. 
 23. Id.  In December, during oral argument in Trump v. Slaughter, No. 25-332 (U.S. 
argued Dec. 8, 2025), Justice Kavanaugh stated, without elaboration, that the Federal Reserve 
was different from other independent agencies because of “history and tradition and function.” 
Transcript of Oral Argument, supra note 14, at 48.  The solicitor general added that “[t]he 
Federal Reserve has been described as sui generis.  Any issues of removal restrictions as a 
member of the Federal Reserve would raise their own set of unique distinct issues.” Id. at  
17–18. 
 24. 295 U.S. 602 (1935). 
 25. See Wilcox, 145 S. Ct. at 1417. 
 26. CFPB v. Cmty. Fin. Servs. Ass’n of Am., 144 S. Ct. 1474, 1504 n.16 (2024) (Alito, 
J., dissenting). 
 27. See Daniel K. Tarullo, The Federal Reserve and the Constitution, 97 S. CAL. L. REV. 
1, 77–81 (2024).  Professor Tarullo does not endorse UET; he offers only a possible historical 
argument that might spare the Federal Reserve Act from its sweep. See id. at 6. 
 28. See Brian Galle & Aziz Z. Huq, The Constitutional Money Problem, 92 U. CHI. L. 
REV. 333, 353–54 (2025). 
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3.  A third solution is associated with the work of Professors Aditya 
Bamzai and Aaron L. Nielson.29  It has also been advanced in more skeletal 
form by other legal scholars.  As Professor William Baude puts it, CBI does 
not conflict with UET because “monetary policy is not necessarily executive 
power.”30  Or to quote Professor Michael W. McConnell, “the central bank 
functions of the . . . Federal Open Market Committee are not ‘executive’ in 
nature; they are the sort of function that private banks can and do perform.”31  
This line of argument amounts to saying, in effect, “Banking Is Different.” 

4.  A fourth approach, offered by Professors Andrew T. Levin and 
Christina Parajon Skinner, argues that monetary policy is not executive 
power because it is, in fact, “legislative power.”32  This claim rests largely 
on the Constitution’s Coinage Clause.33  I will call it the “Coinage Clause 
Argument.” 

But none of these solutions are viable.  The first two—which acknowledge 
that CBI conflicts with UET and identify grounds for an exception—rest on 
quicksand.  The Historical Practice Exception route does not work because 
nothing like the Federal Reserve Board existed at the founding.  The 
oft-invoked First Bank is no precedent for limits on the president’s power to 
remove Federal Reserve Board members because the First Bank was not part 
of the government.34  The Textual Override is also a dead end.  The Fed’s 
powers go far beyond what would be needed to minimize debt service costs 
(the logical basis offered for the override), and if carrying out enumerated 
legislative powers authorized Congress to divest the president of control over 
execution of the law, there would be little left of the unitary executive.35 

The third and fourth approaches simply misunderstand UET, which is, 
importantly, a formalist theory of the separation of powers.  The activities of 
the Federal Reserve Board (the “Board”) and the Federal Open Market 
Committee (FOMC) are indisputably “executive” under UET (as well as the 
Supreme Court’s existing jurisprudence).36  Thus, it is wrong to argue that 
these agencies do not exercise “executive power” or that they exercise 
“legislative power.”  There is no fourth power in separation-of-powers 
formalism (and no number of references to the Bank of the United States can 
conjure one up).  Moreover, to say that monetary policy is an exercise of 

 

 29. See Aditya Bamzai & Aaron L. Nielson, Article II and the Federal Reserve, 109 CORN. 
L. REV. 843, 851–52 (2024). 
 30. William Baude, The Supreme Court Ruled in Favor of Trump, and That Is OK, N.Y. 
TIMES (May 23, 2025), https://www.nytimes.com/2025/05/23/opinion/the-supreme-court-
trump-executive-agencies.html (on file with the Fordham Law Review). 
 31. Michael W. McConnell, Save the Federal Reserve’s Independence by Splitting the 
Agency, WASH. POST (Sep. 3, 2025), https://www.washingtonpost.com/opinions/2025/09/ 
03/federal-reserve-trump-congress-constitution/ (on file with the Fordham Law Review). 
 32. Andrew T. Levin & Christina Parajon Skinner, Central Bank Undersight:  Assessing 
the Fed’s Accountability to Congress, 77 VAND. L. REV. 1769, 1777 (2024) (explaining that 
“the Fed exercises legislative power”). 
 33. See id. at 1778–80, 1786. 
 34. See discussion infra Part II.A. 
 35. See discussion infra Part II.B. 
 36. See discussion infra Parts II.C–D. 
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legislative power because it is granted to Congress in Article I, Section 8 is 
either to reject UET in toto or strike down the Federal Reserve Act as a 
violation of the nondelegation doctrine. 

Nor is a better solution likely to emerge in the months ahead.  That is 
because limits on presidential control of monetary policy are best understood 
as a specific application of an entirely different—indeed opposing—
approach to the separation of powers:  functionalism.  Functionalists focus 
on checks and balances—on whether, in practice, a particular statutory 
scheme impedes or supports the ability of the constitutional actors to carry 
out their assigned responsibilities.  Two of the proposed solutions (the second 
and fourth) simply reduce to functionalism.37  They amount to the claim 
that—at least when it comes to regulating the money supply—insulating the 
Fed from the White House advances, rather than undermines, the 
Constitution’s goal of checking and balancing the exercise of governmental 
power.  The first and the third solutions, meanwhile, invoke historical 
practice in ways that come close to acknowledging that the founders 
themselves were separation-of-powers functionalists and that, in one of the 
areas where the structure of government matters most, formalism has no 
foothold in our tradition.  Indeed, the appeal of proposals to carve out the Fed 
should be seen as a problem for unitary theory more generally because the 
underlying logic of these proposals is what guided the Court in Humphrey’s 
Executor and Morrison v. Olson38—the very precedents that unitarists and 
formalists reject and hope the Court will overrule. 

But the trouble for UET runs even deeper.  The design of the Federal 
Reserve System is not merely an efficient way to address a dilemma 
diagnosed by social scientists in the twentieth century (what’s known as the 
time inconsistency problem).39  The separation of the money supply from the 
executive goes back centuries, long before time inconsistency was well 
understood.  The Court itself acknowledged this lineage in Wilcox, imagining 
it to bolster the case for exempting the Fed from the sweep of presidential 
control.  But what the justices missed (along with nearly everyone else) is 
that the separation of monetary policy from the executive is not simply a 
special case where a constitutional rule must be broken or bent for prudential 
reasons (e.g., to anchor long-term inflation expectations).  The separation of 
monetary policy from the executive is itself constitutional in character.40 

In fact, it is no exaggeration to say that full presidential control of the 
money supply would threaten the entire project of Anglo-American 
constitutionalism.  That project rests in part on the structural principle that 

 

 37. See discussion infra Parts II.B, D. 
 38. 487 U.S. 654 (1988). 
 39. See discussion infra Part III.A. 
 40. This point was noted recently by Sir Paul Tucker. See Paul Tucker, U.S. Legal and 
Constitutional Perspectives on Independence, in PETERSEN INST. FOR INT’L ECON., CENTRAL 

BANK INDEPENDENCE IN PRACTICE 33, 33–34 (John H. Cochrane, Adam S. Posen & David 
Wilcox eds., 2025) (arguing that no court in a constitutional democracy should permit 
executive control over the monetary levers and that the “reason lies in a very basic principle 
that is not only enshrined in the [U.S.] Constitution but helps motivate the Constitution itself”). 
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the executive can and should be checked by an elected legislature wielding 
the power of the purse.  Were the president to hold the monetary levers, it 
would undermine the ability of Congress to perform this role.  For example, 
the president could use these levers as an indirect form of taxation or to 
further White House policies (evading the appropriations process).  Although 
the rise of formalism has obscured this important aspect of the Constitution’s 
separation of powers, the framers themselves were very concerned, in 
explicitly functionalist terms, with ensuring legislative supremacy over fiscal 
affairs.  And they were also aware that if control over the money supply 
slipped away from Congress, the result could be a substantial dissipation of 
legislative leverage.41 

This Article therefore offers new grounds to reject UET as an approach to 
the Constitution’s separation of powers.42  The regulation of money and 
banking is not an edge case.  As the Court observed over a century ago, “[t]he 
currency measures all values, and is the medium, directly or indirectly, of all 
exchanges.  To keep it sound, and to guard it as far as possible from 
fluctuation, are among the most imperative duties and among the most 
difficult problems of government.”43  A theory of the structural constitution 
that cannot accommodate critical limits on executive control of the money 
supply is at best highly suspect in much the same way that a general theory 
of constitutional interpretation is often thought to fail if it cannot account for 
the Court’s decision in Brown v. Board of Education.44  Where, as here, it is 
UET or the Federal Reserve, it is presumably UET that must go. 

This Article proceeds in four parts.  Part I clarifies the nature of the 
problem.  Unitary executive theory, which the Court seems poised to 
embrace, appears to conflict with an approach to institutional design—
separating monetary policy from executive control—that is deeply 
entrenched in the United States and around the world.  Part II considers the 
solutions that have been proposed to date and identifies their flaws.  Each 
solution either misunderstands the Fed and its history, the unitary executive, 
or both.  Part III explains why there is, in fact, no way to reconcile monetary 
policy independence and UET and why this conflict highlights deep and 
irresolvable problems with UET itself.  Part IV describes the only way the 
Court can logically retain the separation of monetary policy from executive 
control without entirely repudiating UET:  stare decisis. 

 

 41. See discussion infra Part III.B. 
 42. There are many other grounds to reject UET relating to constitutional text, structure, 
history, precedent, and practice. See, e.g., infra notes 72–75 and accompanying text.  This 
Article touches on some of these grounds but only in connection with its analysis of the issues 
relating to the application of UET to the Federal Reserve System. 
 43. Davidson v. Lanier, 71 U.S. (4 Wall.) 447, 454 (1866). 
 44. 347 U.S. 483 (1954); cf. David A. Strauss, What Brown Taught Us About the 
Constitution, 4 AM. J.L. & EQUAL. 14, 14 (2024) (“It has become a truism to say that any 
approach to constitutional interpretation, if it is to be taken seriously, has to be consistent with 
Brown.”); Mark V. Tushnet, Reflections on the Role of Purpose in the Jurisprudence of 
Religion Clauses, 27 WM. & MARY L. REV. 997, 999 n.4 (1986) (“For a generation, one 
criterion for an acceptable constitutional theory has been whether that theory explains why 
[Brown] was correct.”). 
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I.  CONCEPTUAL AND HISTORICAL 
BACKGROUND 

One shortcoming of existing attempts to reconcile central bank 
independence with unitarist jurisprudence is a failure to clearly define the 
essential features of the unitary executive, on the one hand, and the Federal 
Reserve, on the other.  This part addresses that gap.  Part I.A clarifies the 
central precepts of unitary executive theory.  Then, Part I.B describes the 
Federal Reserve, tracing its history back to its founding-era antecedents and 
up to the present day. 

A.  Unitary Executive Theory 

Since striking down the legislative veto in 1983,45 the Supreme Court has 
moved repeatedly toward a formalist conception of the separation of 
powers.46  Formalism’s animating idea can be stated simply:  the Constitution 
divides government power into three types—legislative, executive, and 
judicial—and vests it in three separate bodies, the first in “a Congress of the 
United States,” the second in “a President of the United States,” and the third 
in “one Supreme Court, and . . . such inferior courts as the Congress may 
from time to time ordain and establish.”47  For a formalist, everything that 
government actors do is, and must be, an exercise of one of these types of 
power. 

It is critical, on this view, that no actor can exercise more than one type of 
power, except where expressly provided for in the Constitution.48  The 
legislative veto, for example, is invalid (according to the majority in INS v. 
Chadha)49 because Congress possesses only “legislative power” and to 
exercise that power, Congress must comply with the Constitution’s 
requirements for enacting legislation (bicameralism and presentment).50  
Similarly, the executive cannot make law without trenching on Congress’s 
exclusive domain—hence the nondelegation doctrine, which limits 
administrators to carrying out a statutory scheme, not creating one out of 
whole cloth. 

 

 45. See INS v. Chadha, 462 U.S. 919, 959 (1983). 
 46. See Thomas W. Merrill, The Constitutional Principle of Separation of Powers, 1991 
SUP. CT. REV. 225, 226; Peter L. Strauss, Formal and Functional Approaches to 
Separation-of-Powers Questions:  A Foolish Inconsistency?, 72 CORN. L. REV. 488, 516 
(1987). 
 47. Chadha, 462 U.S. at 951 (“The Constitution sought to divide the delegated powers of 
the new Federal Government into three defined categories, Legislative, Executive and 
Judicial, to assure, as nearly as possible, that each branch of government would confine itself 
to its assigned responsibility.”). 
 48. This proviso to formalism is necessitated by the (embarrassing) fact that the 
Constitution mixes “forms” of powers frequently.  For example, the vice president is an 
executive officer who is also president of the Senate; the president is the chief executive but 
can also sign legislation and veto it; the courts of law can appoint inferior officers; the Senate 
can try impeachments and remove executive officers, and so on. See U.S. CONST. art. I, § 3, 
cls. 4, 6; id. § 7, cl. 2; id. art. II, § 2, cl. 2. 
 49. 462 U.S. 919 (1983). 
 50. See id. at 952–55. 
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Defining the three types of government power is formalism’s central 
preoccupation.  It is required to determine whether a constitutional actor is 
impermissibly exercising more than one type of power at a time. 

The present dispute involves “executive power.”  Under existing doctrine, 
executive power is a broad concept that includes “[i]nterpreting a law enacted 
by Congress to implement the legislative mandate.”51  In effect, it 
encompasses any government action with legal effect that is not “legislative” 
or “judicial,” with legislative power being the enactment of legislation (or its 
functional equivalent)52 and judicial power being the adjudication of cases or 
controversies by Article III judges.  For example, under this theory, the 
Balanced Budget and Emergency Deficit Control Act of 198553 (the law at 
issue in Bowsher v. Synar)54 was unconstitutional because it granted the 
power to carry out a statutory task in a legally binding way to the U.S. 
Comptroller General,55 an “officer of the Legislative Branch.”56 

But what of delegations of executive power to executive officers?  To what 
extent can Congress, through law, determine how executive power is 
exercised within the executive branch?  Over the past fifteen years, the 
Roberts Court has applied a largely formalist approach to these questions.  
For example, it has ruled that Congress cannot empower officers to 
“determine[] the policy and enforce[] the laws of the United States” if they 
are insulated from the president by “two layers” of for-cause removal 
protection.57  The Court has also ruled that Congress cannot empower single 
individuals to exercise significant administrative and enforcement authority 
while also permitting the president to remove those individuals only for 
cause.58 

Unitary executive theory is a species of separation-of-powers formalism, 
first outlined in the 1970s and 1980s and subsequently developed in the 
1990s and early 2000s,59 that embraces these decisions and goes a step 
further.  What distinguishes UET is its interpretation of the Vesting Clause 
(i.e., what it means for the Constitution to “vest” executive power in the 
president) and the Take Care Clause (i.e., what is required for the president 

 

 51. Bowsher v. Synar, 478 U.S. 714, 733 (1986). 
 52. Legislative power also entails the exercise of delegated power without “an intelligible 
principle to guide the delegee’s use of discretion.” Gundy v. United States, 139 S. Ct. 2116, 
2123 (2019). 
 53. Pub. L. No. 99-177, 99 Stat. 1038. 
 54. Bowsher, 478 U.S. at 717. 
 55. Id. at 733 (“The executive nature of the Comptroller General’s functions . . . is 
revealed in § 252(a)(3) which gives the Comptroller General the ultimate authority to 
determine the budget cuts to be made.”). 
 56. Id. at 731.  To a formalist, removal law determines what branch an officer is in. Id. at 
732 (“[B]ecause Congress has retained removal authority over the Comptroller General, he 
may not be entrusted with executive powers.”). 
 57. Free Enter. Fund v. Pub. Co. Acct. Oversight Bd., 561 U.S. 477, 484, 501 (2010). 
 58. See Collins v. Yellen, 141 S. Ct. 1761, 1783–85 (2021); Seila L. LLC v. CFPB, 140 
S. Ct. 2183, 2202–04 (2020). 
 59. See Ahmed, Menand & Rosenblum, supra note 9, at 2137–39; Stephen Skowronek, 
The Conservative Insurgency and Presidential Power:  A Developmental Perspective on the 
Unitary Executive, 122 HARV. L. REV. 2070, 2096 (2009). 
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to be able to “take care” that the laws are faithfully executed).60  According 
to unitarists, Congress cannot authorize officials to exercise executive power 
while also barring the president from removing them at will.  In other words, 
since the Constitution vests executive power in the president, Congress 
cannot take away some of that power and give it to an officer who can 
exercise it in ways that the president cannot control.61  To do so would 
frustrate the separation of powers (as formalists understand it) by allowing 
Congress too much control.  Specifically, it would mean Congress could cut 
the president out of the governing process, effectively retaining control over 
the execution of the law.62  It would reduce accountability in the 
law-execution process (as direct oversight by the president, who is elected, 
ensures democratic control over how government officials carry out their 
duties).63  To formalists, informal control by constitutional actors, such as 
the president and Congress, to which all independent agencies are plainly 
subject, is constitutionally inadequate. 

In what I call its “weak form,” the unitary limit on the power of Congress 
applies only to the exercise of “significant”64 or “considerable”65 executive 
power,66 meaning that subordinates, such as inferior officers or ordinary 
government employees, can be protected from political dismissals.67  One 
can think of those who subscribe to this version of UET as “faint-hearted 
unitarists.”68  In its “strong form,” the Article II limit on Congress applies to 

 

 60. See, e.g., Seila L., 140 S. Ct. at 2191 (“Under our Constitution, the ‘executive 
Power’—all of it—is ‘vested in a President,’ who must ‘take Care that the Laws be faithfully 
executed.’” (first quoting U.S. CONST. art. II, § 1, cl. 1; then quoting id.; and then quoting id. 
§ 3)). 
 61. See, e.g., Steven G. Calabresi & Kevin H. Rhodes, The Structural Constitution:  
Unitary Executive, Plural Judiciary, 105 HARV. L. REV. 1155, 1165 (1992); Neomi Rao, 
Removal:  Necessary and Sufficient for Presidential Control, 65 ALA. L. REV. 1205, 1214 
(2014). 
 62. To formalists, it is essential that legislative and executive powers be separated such 
that a different group of officials carry out the statutory scheme, distinct from the group who 
designed the scheme.  In this way, formalism departs from the traditional conception of the 
executive as the agent of the legislature.  The executive, to formalists, is an independent branch 
that checks the legislature and thus reduces its power.  The same is true for the courts, which 
explains the appeal to formalists of “new textualist” methods of statutory interpretation.  For 
new textualists, like Justice Antonin Scalia, it is not the job of judges to fix legislative mistakes 
or figure out what legislators were trying to accomplish.  It is the job of judges to hold them 
to the written text—warts and all.  There is a libertarian valence to formalism because it is a 
feature, not a bug, of this theory that it makes it harder for the government to act and act 
effectively. 
 63. See, e.g., Free Enter. Fund v. Pub. Co. Acct. Oversight Bd., 561 U.S. 477, 499 (2010) 
(expressing concern that the executive branch “may slip from the Executive’s control, and 
thus from that of the people”). 
 64. Seila L., 140 S. Ct. at 2192. 
 65. Trump v. Wilcox, 145 S. Ct. 1415, 1416 (2025). 
 66. Or Justice Alito frames it somewhat more broadly in Collins v. Yellen, 141 S. Ct. 1761 
(2021), “whenever an agency does important work.” Id. at 1784. 
 67. See generally, e.g., United States v. Perkins, 116 U.S. 483 (1886) (upholding, without 
qualification, limits on executive removal in the case of an inferior officer). 
 68. Cf. Antonin Scalia, Originalism:  The Lesser Evil, 57 U. CIN. L. REV. 849, 864 (1989) 
(describing himself as a faint-hearted originalist).  Chief Justice and President William 
Howard Taft was a faint-hearted unitarist as he was unwilling to overrule United States v. 
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any exercise of executive power, meaning statutes like the Pendleton Act69 
(civil service reform) from 1883 and the Lloyd-La Follette Act70 of 1912 are 
invalid.71 

To be clear, even in its weak form, unitary executive theory is inconsistent 
with the American constitutional tradition dating back to the founding.72  It 

 

Perkins, 116 U.S. 483 (1886), or jeopardize the independent civil service, which he had 
championed during his time in government. See Myers v. United States, 272 U.S. 52, 173 
(1926); see also Andrea Scoseria Katz & Noah A. Rosenblum, Becoming the 
Administrator-in-Chief:  Myers and the Progressive Presidency, 123 COLUM. L. REV. 2153, 
2235–36 (2023). 
 69. Ch. 27, 22 Stat. 403 (1883). 
 70. Ch. 389, 37 Stat. 555 (1912) (codified as amended in scattered sections of the U.S. 
Code). 
 71. See, e.g., JAMES SHERK, CTR. FOR AM. FREEDOM, INCREASING ACCOUNTABILITY IN THE 

CIVIL SERVICE 11 (2021).  I am using the terms differently than Professors Cass R. Sunstein 
and Adrian Vermeule, who distinguish between a “strongly unitary presidency” and a “weakly 
unitary presidency,” in which the latter is consistent with functionalism. Cass R. Sunstein & 
Adrian Vermeule, The Unitary Executive:  Past, Present, Future, 2020 SUP. CT. REV. 83,  
88–95.  Both the “strong” and “weak” forms that I describe qualify as “strongly unitary” under 
Sunstein and Vermeule’s typology.  They gesture at the complexity within unitarist theory but 
do not explore it further. See id. at 88 nn.18, 19. 
 72. See generally, e.g., Christine Kexel Chabot, Interring the Unitary Executive, 98 
NOTRE DAME L. REV. 129 (2022); Christine Kexel Chabot, Rejecting the Unitary Executive, 
2025 UTAH L. REV. 1001; Andrea Katz & Noah Rosenblum, Removal Rehashed, 136 HARV. 
L. REV. F. 404 (2023); Jed. H. Shugerman, The Indecisions of 1789:  Inconstant Originalism 
and Strategic Ambiguity, 171 U. PA. L. REV. 753 (2023); Jed H. Shugerman & Gary Lawson, 
Presidential Removal as Article I, Not Article II, 121 NW. U. L. REV. (forthcoming 2026), 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5736583 (on file with the Fordham Law 
Review); Julian Davis Mortensen, Article II Vests Executive Power, Not the Royal Prerogative, 
119 COLUM. L. REV. 1169 (2019); Julian Davis Mortensen, The Executive Power Clause, 168 
U. PA. L. REV. 1269 (2020); Brief for Professor Andrea Katz and Professor Jonathan Gienapp 
as Amici Curiae in Support of Respondents, Trump v. Slaughter, No. 25-332 (U.S. Nov. 14, 
2025); Joshua C. Macey & Brian M. Richardson, Checks Not Balances, 101 TEX. L. REV. 89 
(2022); Andrea Scoseria Katz, Noah A. Rosenblum & Jane Manners, Disagreement and 
Historical Argument or How Not to Think About Removal, 58 U. MICH. J.L. REFORM 555 
(2025); Jane Manners & Lev Menand, The Three Permissions:  Presidential Removal and the 
Statutory Limits of Agency Independence, 121 COLUM. L. REV. 1, 8–9 (2020).  It was, after all, 
Chief Justice John Marshall who wrote: 

  Where an officer is . . . not removable at the will of the executive, the 
appointment is not revocable, and cannot be annulled.  It has conferred legal rights 
which cannot be resumed. 
  The discretion of the executive is to be exercised until the appointment has been 
made.  But having once made the appointment, his power over the office is 
terminated in all cases, where, by law, the officer is not removable by him.  The 
right to the office is then in the person appointed, and he has the absolute, 
unconditional power of accepting or rejecting it. 
  Mr. Marbury, then, since his commission was signed by the President, and sealed 
by the secretary of state, was appointed; and as the law creating the office, gave the 
officer a right to hold for five years, independent of the executive, the appointment 
was not revocable; but vested in the officer legal rights, which are protected by the 
laws of his country. 
  To withhold his commission, therefore, is an act deemed by the court not 
warranted by law, but violative of a vested legal right. 

Marbury v. Madison, 5 U.S. (1 Cranch) 137, 162 (1803).  As has been recently noted, it was 
the First Congress that created the first independent agency:  a multimember commission 
whose members could not be removed by the president for any reason prior to the completion 
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is also, as unitarists must concede, plainly inconsistent with the past 158 
years of federal governance—which has involved extensive grants of 
executive power to officials whom the president cannot remove at will.73  
Relatedly, it is inconsistent with bedrock precedent, which has upheld, on a 
functional approach to the separation of powers, cause-limited tenure for 
principal officers who exercise executive power.  Under these precedents, 
where executive officers carry out tasks that have a legislative or judicial 
character—when their powers are quasi-legislative or quasi-judicial—it is 
constitutionally permissible for Congress to limit the president’s power to 
remove them.74  It is also permissible for Congress to insulate certain officers 
who exercise “purely executive” power, provided such insulation does not 
prevent the president from removing them for misconduct.75 

But unitarists are unbowed by these inconsistencies.76  They are explicit 
that, in their view, “quasi-judicial” and “quasi-legislative” are meaningless 
distinctions77 and that removal of purely executive officers for misconduct is 
constitutionally inadequate to enable the president to take care that the laws 
are faithfully executed.78  Under UET, separation-of-powers questions 
regarding the exercise of power within a branch are as straightforward as 
questions regarding the intermixing of power between branches.  Each power 
belongs to the relevant constitutional actor and cannot be dispersed by 
legislation.  The analysis is syllogistic (skip 2 for the strong form): 

1.  If a government official is carrying out a statutory scheme, taking 
actions with legal effect, and hence engaged in executing the law; 

2.  And the work of that official is “significant” or “important” or 
“considerable” (depending on your flavor); 

 

of their terms.  As with William Marbury, these commissioners were appointed to fixed terms 
that precluded their removal at pleasure.  See generally Christine Kexel Chabot, The 
Interstitial Executive:  A View from the Founding, 52 BYU L. REV. (forthcoming), https:// 
papers.ssrn.com/sol3/papers.cfm?abstract_id=5673491 (on file with the Fordham Law 
Review); Victoria F. Nourse, The History of Multi-Member Commissions at the Founding, 
1789–1840:  New Evidence on Independent Agencies, 76 DUKE L.J. (forthcoming), https:// 
papers.ssrn.com/sol3/papers.cfm?abstract_id=5628110 (on file with the Fordham Law 
Review). 
 73. See Manners & Menand, supra note 72, app. A. 
 74. See, e.g., Mistretta v. United States, 488 U.S. 361, 393 (1989); Wiener v. United 
States, 357 U.S. 349, 352–53 (1958); Humphrey’s Executor v. United States, 295 U.S. 602, 
628–29 (1935). 
 75. Morrison v. Olson, 487 U.S. 654, 688–92 (1988). 
 76. The primary antecedent of their approach is Chief Justice Taft’s majority opinion in 
Myers v. United States. 272 U.S. 52 (1926); id. at 163–64.  The roots of Myers, in turn, can be 
found in dicta in Parsons v. United States, 167 U.S. 324 (1897), the arguments of President 
Andrew Johnson during his impeachment proceedings, and various executive opinions 
prepared during the Andrew Jackson presidency. See id. at 330–35; Aditya Bamzai & Peter 
M. Shane, The Removal Question:  A Timeline and Summary of the Legal Arguments, 78 STAN. 
L. REV. ONLINE 64, 71–73 (2025). 
 77. See, e.g., City of Arlington v. FCC, 569 U.S. 290, 304–05 n.4 (2013) (“Agencies make 
rules . . . and conduct adjudications . . . and have done so since the beginning of the Republic.  
These activities take ‘legislative’ and ‘judicial’ forms, but they are exercises of—indeed, 
under our constitutional structure they must be exercises of—the ‘executive Power.’” (quoting 
U.S. CONST. art. II, § 1, cl. 1)). 
 78. See, e.g., Morrison, 487 U.S. at 705 (Scalia, J., dissenting). 
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3.  Then the president’s power to remove that official is plenary, 
“conclusive and preclusive,” and cannot be limited by legislation.79 

B.  The Federal Reserve System 

Since 1913, the United States has relied on several bodies—collectively 
known as the Federal Reserve System, the Federal Reserve, or the Fed—to 
manage the rate of expansion of the money supply.  Congress adopted this 
plural design to diffuse power and make the Fed accountable to various 
competing interests.80  To understand the claims made by the Court and 
others about the Fed, it is essential to understand these bodies and their place 
within the broader financial system constructed by Congress as well as the 
history of that system dating back to the founding.  This section offers that 
critical (and often missing) context. 

1.  Antecedents:  The Banks of the 
United States 

The justices are correct that the Federal Reserve has antecedents in the 
early republic.  But it is not clear if the justices appreciate the nature of these 
antecedents (certainly many commentators do not).  What legislators in the 
1790s established was not a “central bank.”  It was a series of investor-owned 
banks—independent of the government—principally designed to expand the 
money supply.  We still have these.81  What legislators did not do was create 
a government agency or official to regulate these banks or actively manage 
the rate of expansion of the money supply (what we refer to today as 
“monetary policy”). 

The place to start is in 1790, when Alexander Hamilton, the country’s first 
secretary of the treasury, lobbied Congress to charter a bank.82  A bank would 
solve a pressing monetary problem that seems alien to contemporary eyes:  
there were not enough gold and silver coins in the country to support 
economic growth.83  The new government needed more money in circulation 
to manage its fiscal affairs (people could not get their hands on coins to pay 
taxes), and it needed a supply of money that could expand over time.84  It 
needed elasticity. 

 

 79. Trump v. United States, 144 S. Ct. 2312, 2328, 2335 (2024). 
 80. See Lev Menand, The Logic and Limits of the Federal Reserve Act, 40 YALE J. REGUL. 
197, 222–23 (2023); Kathryn Judge & Lev Menand, Regionalism and the Federal Reserve 
Banks, 92 U. CHI. L. REV. 417, 429–30 (2025). 
 81. It is the central component of what I have called the “American Monetary Settlement.” 
See generally Lev Menand, Why Supervise Banks?:  The Foundations of the American 
Monetary Settlement, 74 VAND. L. REV. 951 (2021). 
 82. Act of Feb. 25, 1791, ch. 10, §§ 7(X)–8, 12, 1 Stat. 191, 194–96. See generally 
ALEXANDER HAMILTON, REPORT ON A NATIONAL BANK (1790), reprinted in 1 THE WORKS OF 

ALEXANDER HAMILTON 59 (1810) (advocating for the establishment of a national bank). 
 83. See BRAY HAMMOND, BANKS AND POLITICS IN AMERICA:  FROM THE REVOLUTION TO 

THE CIVIL War 96–106 (1957). 
 84. See id. 
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Hamilton, drawing on the English experience, argued that a 
government-chartered, investor-owned bank could solve this problem.  It 
would issue notes and maintain deposit account balances that functioned 
much like gold and silver coins.  It is worth quoting his famous report to 
Congress at length: 

It is a well established fact, that banks in good credit can circulate a far 
greater sum than the actual quantum of their capital in gold and silver. . . .  
This faculty is produced in various ways.  First—A great proportion of the 
notes which are issued and pass current as cash, are indefinitely suspended 
in circulation, from the confidence which each holder has, that he can at 
any moment turn them into gold and silver.  Secondly—Every loan which 
a bank makes, is, in its first shape, a credit given to the borrower on its 
books, the amount of which it stands ready to pay, either in its own notes, 
or in gold or silver, at his option.  But, in a great number of cases, no actual 
payment is made in either.  The borrower frequently, by a check or order, 
transfers his credit to some other person, to whom he has a payment to 
make; who, in his turn, is as often content with a similar credit, because he 
is satisfied that he can, whenever he pleases, either convert it into cash, or 
pass it to some other hand, as an equivalent for it.  And in this manner the 
credit keeps circulating, performing, in every stage, the office of money, 
till it is extinguished by a discount with some person who has a payment to 
make to the bank, to an equal or greater amount.  Thus large sums are lent 
and paid, frequently through a variety of hands, without the intervention of 
a single piece of coin.85 

A bank, in other words, creates money.86  Today, this is so entrenched, it is 
taken for granted.  Nearly all of the money used to conduct transactions is 
created by banks (as Hamilton advocated).87  And 99.9 percent of commerce 
takes place as Hamilton described:  with an account holder “transfer[ring] his 
credit to some other person, to whom he has a payment to make; who, in his 
turn, is . . . content with a similar credit” such that “the credit [i.e., the bank 
deposit balance] keeps circulating, performing, in every stage, the office of 
money.”88 

Hamilton thought it essential that any bank—i.e., a corporation that loans 
money of its own creation to people, thereby expanding the money supply—
be under the control of private investors.89  He warned that if the government 
got into the business of expanding the money supply—for example, by 
owning one or more banks or by issuing its own paper notes—it would 
undermine confidence in the currency.90  Government officials would, in 
certain circumstances, lend money for political reasons, overissuing new 

 

 85. HAMILTON, supra note 82, at 62. 
 86. See Morgan Ricks, Regulating Money Creation After the Crisis, 1 HARV. BUS. L. REV. 
75, 76 (2011). 
 87. In 2021, noncash payments totaled $1,564 trillion. See Federal Reserve Payments 
Study (FRPS), BD. OF GOVERNORS OF THE FED. RSRV. SYS. (Mar. 6, 2025), https://www.feder 
alreserve.gov/paymentsystems/frps-dfips-cy-2021.htm [https://perma.cc/TT2E-G4CZ]. 
 88. HAMILTON, supra note 82, at 62. 
 89. Id. at 95–96. 
 90. See id. 
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notes and deposits and causing inflation.91  By establishing an 
investor-owned bank, Congress would avoid this problem.  It would also 
solve another problem, namely, ensuring the right level of elasticity in the 
money supply.92  An investor-owned bank, Hamilton argued, would lend 
more money when applications for loans were meritorious (and therefore 
there was a need for more money) and lend less money when the number of 
prudent borrowers declined.93 

The federal government ultimately embraced Hamilton’s proposal.  In 
1791, Congress incorporated the First Bank of the United States.  Private 
investors bought 80 percent of the shares; the United States subscribed to the 
remaining 20 percent.94  The shareholders, collectively, selected the First 
Bank’s governing body:  its twenty-five-person board of directors.95  The 
directors in turn selected the president of the First Bank.96 

The First Bank was a for-profit enterprise; it paid dividends to its 
shareholders periodically.97  It had no governmental power of any kind.98  It 
could not write rules of conduct for other businesses or persons.99  It could 
not issue orders or levy fines.100  It was not part of the government.101  The 
president had no authority to appoint its directors or officers and no authority 
to remove them.102 

The BUS was a public instrument of enormous importance.  It served as 
banker to the U.S. Department of Treasury (the Treasury maintained an 
account there and accepted its notes in payment of taxes).103  The BUS also 

 

 91. Id. at 95 (“It would, indeed, be little less than a miracle, should the credit of the bank 
be at the disposal of the government, if in a long series of time, there was not experienced a 
calamitous abuse of it . . . .  [W]hat government ever uniformly consulted its true interests, in 
opposition to the temptations of momentary exigencies?  What nation was ever blessed with 
a constant succession of upright and wise administrators?”). 
 92. Professor Morgan Ricks and I call this a “corporate governance solution to an 
economic governance problem.” Lev Menand & Morgan Ricks, Federal Corporate Law and 
the Business of Banking, 88 U. CHI. L. REV. 1361, 1364 (2021). 
 93. HAMILTON, supra note 82, at 82–83 (“Among other material differences between a 
paper currency, issued by the mere authority of government, and one issued by a Bank, payable 
in coin, is this:  that in the first case, there is no standard to which an appeal can be made, as 
to the quantity which will only satisfy, or which will surcharge the circulation; in the last, that 
standard results from the demand.”). 
 94. See Andrew T. Hill, The First Bank of the United States, FED. RSRV. HIST. (Dec. 4, 
2015), https://www.federalreservehistory.org/essays/first-bank-of-the-us [https://perma.cc/CJ 
8J-X65W]. 
 95. Act of Feb. 25, 1791, ch. 10, § 4, 1 Stat. 191, 192. 
 96. Id. § 4, 1 Stat. at 193. 
 97. Id. § 7(XIV), 1 Stat. at 195. 
 98. See generally Act of Feb. 25, 1791, ch. 10, 1 Stat. 191; see also Tarullo, supra note 
27, at 78–79; FED. RSRV. BANK OF PHILA., THE FIRST BANK OF THE UNITED STATES:  A 

CHAPTER IN THE HISTORY OF CENTRAL BANKING 8–9 (2021) [hereinafter THE FIRST BANK]. 
 99. See generally Act of Feb. 25, 1791, ch. 10, 1 Stat. 191. 
 100. See generally id. See also Tarullo, supra note 27, at 78–79. 
 101. See Tarullo, supra note 27, at 76. 
 102. See generally Act of Feb. 25, 1791, ch. 10, 1 Stat. 191. See also Tarullo, supra note 
27, at 78–79. 
 103. See Act of Feb. 25, 1791 § 10, 1 Stat. at 194; Tarullo, supra note 27, at 79 & n.347. 
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created notes and deposits that were widely used around the country, 
alleviating monetary scarcity and fueling economic growth. 

But the BUS was not a “central bank” in the contemporary sense of the 
term.  It was not chartered to oversee a system of other banks.  It was, in fact, 
at the federal level, a monopoly (like the Dutch East India Company or the 
Charles River Bridge Company).104  Hamilton thought that a single bank 
would be best because it would be more stable, making its notes and deposits 
a better form of money (close to government-issued gold and silver coins).105  
Importantly, a single bank would not have to compete with other banks.  In 
a system with multiple banks, Hamilton feared, some banks might get carried 
away and make too many loans.106 

But Hamilton did not account for state governments.  They decided to 
charter their own banks, and they did so with increasing frequency after 
Hamilton’s political adversaries (the Jeffersonian Democrats) took power.107  
Many Jeffersonian Democrats resolutely opposed the BUS.108  But since it 
had a twenty-year charter, and they could not get rid of it, they decided to 
create new banks at the state level to serve their own purposes (such as 
lending to farmers).109 

As the number of banks multiplied, the BUS emerged as the apex 
institution in what was becoming a banking system.  The BUS was in direct 
business relations with many of the other banks, accepting and redeeming 
their notes and facilitating payments to and from their depositors.110  These 
were business relations, however, and nothing more.  The BUS was under no 
obligation to transact with state-chartered banks, nor did it have any formal 
regulatory power over their affairs.111  It was “central” insofar as it was the 
biggest bank by assets, the most important bank by reputation, and the bank 
used by the government for its own banking needs.112 

The First Bank’s centrality gave it the ability to influence the lending 
practices of state-chartered banks and therefore monetary conditions (the rate 

 

 104. See Act of Feb. 25, 1791 § 12, 1 Stat. at 196 (“That no other bank shall be established 
by any future law of the United States, during the continuance of the corporation hereby 
created; for which the faith of the United States is hereby pledged.”); cf. Charles River Bridge 
v. Warren Bridge, 36 U.S. 420, 467 (1837). 
 105. HAMILTON, supra note 82, at 92–93. 
 106. See, e.g., HENRY W. DOMETT, A HISTORY OF THE BANK OF NEW YORK:  1784–1884, at 
43 (1884) (“[T]hree great banks in one city must raise such a mass of artificial credit as must 
endanger every one of them, and do harm in every view.” (quoting Letter from Alexander 
Hamilton to William Seton (Jan. 18, 1791))). 
 107. See Menand, supra note 81, at 983 n.144. 
 108. Cf. id. at 983–84. 
 109. See HAMMOND, supra note 83, at 144–45. 
 110. See THE FIRST BANK, supra note 98, at 8. 
 111. As Professor Tarullo explains, “the ‘monetary policy’ function of the Banks of the 
United States . . . was not authorized in either Bank’s Act of incorporation.  It was the heft and 
reach of the Banks that enabled them to permit or restrain credit growth by state banks.  While 
Congress had enabled this rudimentary credit regulation practice through providing for a large 
capitalization and by allowing branching, it had neither asked nor authorized the Banks to 
fulfill that function.” Tarullo, supra note 27, at 80. 
 112. See id. at 80; THE FIRST BANK, supra note 98, at 8–9. 
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of expansion of the supply of bank notes and bank deposits in the economy).  
Specifically, when the BUS adjusted its own lending standards and interest 
rates, it had a significant effect on the money supply both because of its scale 
(the BUS was itself creating new money and lending it out) and because its 
business practices influenced the practices of the rest of the banking 
system.113  The BUS could adjust the rate of growth of money and credit in 
the banking system by redeeming its own holdings of notes issued by 
state-chartered banks (for gold and silver coins), thereby draining the 
reserves of those banks and reducing the ability of those banks to issue new 
notes.114 

The First Bank’s charter expired in 1811, and Congress did not renew it.115  
In 1816, Congress shifted course and chartered another federal bank, the 
Second Bank of the United States (the “Second Bank”).116  Congress did a 
couple of things differently the second time that bear mention.  The most 
significant is that it changed the mechanism for selecting directors.  The 
United States still acquired just 20 percent of the corporation’s shares, and 
the bank’s board still had twenty-five members.117  But rather than conduct 
an ordinary shareholder election, the president of the United States, by and 
with the advice and consent of the U.S. Senate, would select five of the 
corporation’s directors, with the other shareholders electing the remaining 
twenty.118  Congress also granted the president the power to remove the five 
directors selected by the president and Senate, but only those five.119  As 
previously, the twenty-five directors selected the president of the Second 
Bank, and the U.S. government had no power to remove that person from 
office.120 

The presidentially appointed directors of the Second Bank were not, 
formally, government officials.  Although they were selected by the U.S. 
government, they served in the same capacity as the directors of the bank 
who were selected by the other shareholders.121  They were outside of the 
government.  As the unitarists Bamzai and Nielson note, this fact was 

 

 113. One history, cited by some unitarists seeking to reconcile the Federal Reserve with 
the unitary executive, describes what the First Bank did as follows:  “By managing its lending 
policies and the flow of funds through its accounts, the bank could—and did—alter the supply 
of money and credit in the economy and hence the level of interest rates charged to borrowers.” 
Bamzai & Nielson, supra note 29, at 875 (quoting THE FIRST BANK, supra note 98, at 8–9). 
 114. Id. at 876.  Professors Aditya Bamzai and Aaron L. Nielson add that the BUS could 
also “speed up monetary growth by doing the opposite,” but it is not exactly clear what they 
mean by “the opposite.” Id.  The BUS could plainly refrain from redeeming state notes—in 
other words, refrain from slamming on the brakes.  But refraining from slamming the brakes 
is not exactly the same as affirmatively easing by lending to the state banks (swapping its own 
notes for the notes of the state banks), which the First Bank did not really do. 
 115. See THE FIRST BANK, supra note 98, at 10. 
 116. Act of Apr. 10, 1816, ch. 44, 3 Stat. 266. 
 117. See id. §§ 1, 8, 3 Stat. at 266, 269. 
 118. See id. § 8, 3 Stat. at 269. 
 119. See id. § 8, 3 Stat. at 270. 
 120. See id. 
 121. See id. §§ 8–11, 3 Stat. at 269–74 (treating directors appointed by the government the 
same as directors appointed by stockholders). 
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relevant in subsequent litigation involving the Second Bank, as courts 
repeatedly construed the Second Bank as private and nongovernmental—
notwithstanding the government’s involvement in aspects of the bank’s 
business affairs.122 

2.  Foundations:  National Banks 

The foundations of today’s banking system—which the Federal Reserve 
was eventually established to regulate—were laid during the Civil War.  This 
system was constructed on the model of the First Bank but modified to 
address the vulnerabilities that had led to the demise of these earlier 
enterprises.  (The Second Bank’s charter expired in 1836, with Congress 
unable to override President Andrew Jackson’s veto of a bill that would have 
extended its life.)123  The idea was to reassert federal control over the money 
supply—from 1836 to 1863, state-chartered investor-owned banks provided 
the country with notes and deposits with minimal federal involvement124—
and to create a uniform national currency for use across the country.125  But 
legislators were reluctant, for political and economic reasons, to create a third 
Bank of the United States.  Instead, they established a system of national 
banks, plural, which they hoped would displace the existing mass of 
state-chartered banks.  As one drafter put it, 

[the new “national banks” will secure] all the benefits of the old United 
States Bank without many of those objectionable features which aroused 
opposition. . . .  [Rather than having one federal instrumentality, it] will be 
as if the Bank of the United States had been divided into many parts, and 
each part endowed with the life, motion, and similitude of the whole.126 

In 1863, President Abraham Lincoln signed the National Currency Act127 
into law, creating a new federal agency—the Office of the Comptroller of the 
Currency (OCC)—to administer this new system.128  In 1864, Congress 
modified the 1863 law, passing the National Bank Act129 (NBA), which 
remains the foundation of the country’s current monetary system.130  Today, 
two-thirds of all U.S. commercial banking assets are in institutions under 
federal charter.131 

Under that Act, the comptroller allocates federal charters to form national 
banks—like today’s JPMorgan Chase and Bank of America.  Those charters 

 

 122. See Bamzai & Nielson, supra note 29, at 878. 
 123. FED. RSRV. BANK OF PHILA., THE SECOND BANK OF THE UNITED STATES:  A CHAPTER 

IN THE HISTORY OF CENTRAL BANKING 12, 14 (2021). 
 124. See Menand, supra note 81, at 994. 
 125. See generally BRAY HAMMOND, SOVEREIGNTY AND AN EMPTY PURSE:  BANKS AND 

POLITICS IN THE CIVIL WAR (1970) (chronicling the origins of the national banking system). 
 126. CONG. GLOBE, 37th Cong., 2d Sess. 616 (1862). 
 127. Act of Feb. 25, 1863, ch. 58, 12 Stat. 665. 
 128. Id. 
 129. Ch. 106, 13 Stat. 99 (1864). 
 130. See Menand, supra note 81, at 996, 999. 
 131. See About Us, OFF. OF THE COMPTROLLER OF THE CURRENCY, https://www.occ.treas. 
gov/about/index-about.html [https://perma.cc/9RT7-ZYD4] (last visited Jan. 17, 2026). 
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resemble the ones granted to the First and Second Banks in that they offer 
limited liability, investor-ownership, and the right to issue notes and deposits.  
And just like the First and Second Banks, today’s national banks are required 
to serve as fiscal agents of the federal government.132 

Insofar as the charters of the First Bank and JPMorgan Chase differ, it is 
that the latter is both more prescriptive and restrictive.  In other words, when 
compared to Hamilton’s scheme, NBA banks are more like public policy 
instruments, not less.  For example, federal law limits their corporate powers 
to a greater degree,133 restricts where they can locate,134 and governs their 
lending and deposit creation.135  The federal government also regulates and 
supervises them on an ongoing basis.136  Since 1933, Congress has even 
authorized government officials to remove, for cause, the officers and 
directors of national banks (and, since 1989, any of their employees or 
affiliated parties, including their shareholders).137  Still, as with the heads of 
the First Bank, the heads of NBA national banks—people like Jamie Dimon, 
the chief executive officer (CEO) of JPMorgan Chase—are not considered 
government officials. 

3.  The Federal Reserve Act 

Congress passed the Federal Reserve Act in 1913 because the national 
banking system was malfunctioning primarily in two respects.  First, a 
handful of banks in New York had risen to apex status and organized a 
“clearinghouse” through which they exercised a power over the rest of the 
banking system even more potent in many respects than that exercised by the 
Second Bank.138  Legislators objected to the concentration of power in 
private hands (the same objection President Jackson had levied against the 
Second Bank).139  Second, the national banking system was intermittently 
breaking down, leading to sharp contractions in the money supply (in other 
words, rapid drops in the volume of bank deposits).140  These contractions, 
associated with “runs” or “panics,” caused disastrous economic recessions.  

 

 132. See National Bank Act § 90 (“All [national banking] associations . . . shall be 
depositories of public money . . . and they may also be employed as financial agents of the 
Government; and they shall perform all such reasonable duties, as depositaries of public 
money and financial agents of the Government, as may be required of them.”).  Thus, the 
treasury secretary could deposit the federal government’s funds with JPMorgan Chase instead 
of with the Federal Reserve Banks. 
 133. 12 U.S.C. § 24, para. 7. 
 134. See, e.g., id. §§ 36, 1828(d). 
 135. See, e.g., id. §§ 84–86, 1828, 1831p-1. 
 136. See Menand, supra note 81, at 953–54. 
 137. See 12 U.S.C. § 1818(e). See generally Da Lin & Lev Menand, The Banker Removal 
Power, 108 VA. L. REV. 1 (2022) (providing a comprehensive account of the banker removal 
power). 
 138. See Menand, supra note 80, at 232–35. 
 139. Id. at 232. 
 140. Id. at 222. 
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Congress wanted to avert this damage by making the money supply more 
elastic.141 

Again, legislators decided against creating a third Bank of the United 
States.  Legislators wanted to better regulate the existing banking system to 
reduce the power of the clearinghouses and ensure a more elastic money 
supply.142  In December 1913, two days before Christmas, Congress passed 
the FRA, and President Woodrow Wilson signed it into law.143 

The FRA established many new institutions.  It created twelve Federal 
Reserve Banks (FRBs or the “Reserve Banks”), banking corporations with 
federal charters from the Comptroller of the Currency, just like national 
banks.144  And it created the Federal Reserve Board (later renamed the Board 
of Governors of the Federal Reserve System), a federal government agency 
to regulate the Federal Reserve Banks and much of the rest of the banking 
system.145  In 1935, Congress created a further body, the FOMC, made up of 
the members of the Board and five rotating representatives of the FRBs.146  
It is essential to understand each of these organizations. 

a.  The Federal Reserve Banks 

The Federal Reserve Banks differ from NBA national banks in several 
important respects.  First, they differ in ownership.  FRBs are cooperatives 
owned by “member banks.”147  All of the country’s national banks are 
statutorily required to buy shares in the FRBs and become member banks.148  
State chartered banks that apply to the Board, and are approved, can also 
become members.149  But there is a catch:  member bank ownership is only 
nominal ownership.150  Member banks are entitled to a fixed dividend (set 
by statute),151 but they receive no further distributions.  Instead, residual 
earnings (i.e., profits) are paid to the U.S. Treasury.152  Moreover, in the 
event that an FRB is liquidated, “any value remaining (after debts are paid 
and certain required payments are made) . . . become[s] the property of the 

 

 141. See Federal Reserve Act, ch. 6, 38 Stat. 251 (1913) (codified as amended in scattered 
sections of 12 U.S.C.) (naming the full title of the Federal Reserve Act as “An Act . . . to 
furnish an elastic currency”); Menand, supra note 80, at 225–27. 
 142. See Menand, supra note 81, at 1001–02. 
 143. See Federal Reserve Act, 38 Stat. at 275. 
 144. Id. § 2, 38 Stat. at 251–53. 
 145. See id. § 10, 38 Stat. at 260–61. 
 146. Banking Act of 1935, ch. 614, § 205, 49 Stat. 684, 705–06. 
 147. See Federal Reserve Act § 2, 38 Stat. at 251–53. 
 148. See 12 U.S.C. §§ 282, 287. 
 149. See id. § 321. 
 150. See Menand & Ricks, supra note 92, at 1373 n.47. 
 151. See 12 U.S.C. § 289. 
 152. See id. §§ 289–290. 
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United States.”153  The member banks are therefore functional creditors of 
the FRBs, not true owners.154 

Second, they differ in governance.  The FRBs are only partly controlled 
by their nominal owners, the member banks.  Unlike national banks or the 
First Bank, the FRB board of directors are elected according to a statutory 
procedure where member banks choose only six of nine directors.155  Three 
of these must be chosen from their own number to represent their interests.156  
Three must be chosen from outside of banking to represent the general 
public.157  The remaining three are appointed by the Federal Reserve Board, 
with one of these three also serving as the chairman of the board of 
directors.158 

Another difference regards the powers of the FRB boards of directors.  
They do not have the same powers of an ordinary corporate board.159  FRB 
boards can appoint the president and first vice president of the FRB, but those 
appointments require approval by a government agency, the Federal Reserve 
Board.160  Under current law, only the three government-appointed directors 
and the three directors chosen by the member banks to represent the general 
public can vote on the appointment of the president and first vice 
president.161  And while the board of directors can remove these officials at 
any time, so can a government agency, the Federal Reserve Board.162 

Third, they differ due to the Federal Reserve Banks’ corporate powers.  
The FRBs have much narrower powers than the First and Second Banks or 
even today’s national banks.  The FRBs are bankers’ banks.  Initially 
authorized to maintain deposit accounts only for their members and for the 
United States,163 they are now permitted to bank nonmember banks, a 
handful of other financial institutions, and foreign governmental banks and 
organizations—but not the general public.164  Households and businesses 
cannot open accounts at the FRBs.  Neither can the vast majority of financial 
institutions.  Similarly, Congress initially authorized FRBs to lend only to 
member banks.165  And even after Congress loosened the rules during the 

 

 153. United States v. Wells Fargo & Co., 943 F.3d 588, 605 (2d Cir. 2019) (quoting Brief 
of the United States and the Federal Reserve Board as Amici Curiae Supporting Neither Party 
at 16, Wells Fargo, 943 F.3d 588 (No. 18-1746)). 
 154. See id. at 604–05. 
 155. See 12 U.S.C. § 302. 
 156. Id. 
 157. Id. 
 158. Id. §§ 302, 305. 
 159. See Wells Fargo, 943 F.3d at 605 n.20. 
 160. See 12 U.S.C. § 341, para. 5. 
 161. See id.; see also id. § 302. 
 162. See id. § 248(f).  It is unsettled whether removals by the Board require cause or not. 
See infra note 177. 
 163. Federal Reserve Act, ch. 6, § 13, 38 Stat. 251, 263 (1913). 
 164. See 12 U.S.C. §§ 342, 347d. 
 165. Federal Reserve Act § 13, 38 Stat. at 263. 
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Great Depression,166 FRB lending outside the banking system has been fairly 
limited for most of the subsequent nine decades.167 

The FRBs also have the power to buy and sell financial assets but only a 
very narrow set and, with a few exceptions, only on the open market.  
Primarily, they can buy and sell foreign currencies, bankers’ acceptances, 
certain bills of exchange, certain state and municipal bonds, and federal 
government securities.168  National banks, by contrast, can invest in most 
bonds,169 similar to the BUS.170 

Famously, the FRBs have the power to issue notes—the paper money that 
we still use.171  But it is important to remember that paper money is no longer 
a macroeconomically significant money instrument.172  The money supply 
expands and contracts in the form of bank deposits lent into circulation by 
banks, especially NBA national banks (and state banks—which survived 
Congress’s efforts in the 1860s to snuff them out).173 

b.  The Federal Reserve Board 

The Federal Reserve Board differs from the FRBs, national banks, and the 
BUS in pretty much all relevant respects.  The Board is not a bank.  It is not 
even a corporation.  It does not lend money, pay interest, or maintain bank 

 

 166. In the 1930s, Congress expanded FRB lending powers to permit certain limited 
lending to individuals, partnerships, and corporations in unusual and exigent circumstances. 
See Emergency Relief and Construction Act of 1932, ch. 520, § 210, 47 Stat. 709, 715; 
Emergency Banking Relief Act, ch. 1, § 403, 48 Stat. 1, 7 (1933).  In 1980, Congress opened 
up access to FRB lending to all depository institutions. See Depository Institutions 
Deregulation and Monetary Control Act of 1980, Pub. L. No. 96-221, §§ 201–210, 94 Stat. 
132, 142–45.  And in 1991, Congress relaxed restrictions on the sorts of collateral required for 
individuals, partnerships, and corporations to borrow from the FRBs in unusual and exigent 
circumstances. See Federal Deposit Insurance Corporation Improvement Act of 1991, Pub. L. 
No. 102-242, § 473, 105 Stat. 2236, 2386. 
 167. There is one important exception:  between 1934 and 1956, Congress authorized the 
FRBs to engage in industrial lending under a now repealed provision, section 13b. See Lev 
Menand, The Federal Reserve and the 2020 Economic and Financial Crisis, 26 STAN. J.L. 
BUS. & FIN. 295, 326–28 (2021); David Fettig, Lender of More Than Last Resort, FED. RSRV. 
BANK OF MINNEAPOLIS (Dec. 1, 2002), https://www.minneapolisfed.org/article/2002/lender-
of-more-than-last-resort [https://perma.cc/Z8A9-8VD3]; Robert V. Rosa, Some Small 
Business Problems Indicated by the Industrial Loan Experience of the Federal Reserve Bank 
of New York, J. FIN., Apr. 1947, at 91, 91. 
 168. See Federal Reserve Act § 14, 38 Stat. at 264–65. 
 169. 12 U.S.C. § 24, para. 7. 
 170. See Act of Feb. 25, 1791, ch. 10, § 7(X), 1 Stat. 191, 194. 
 171. See 12 U.S.C. §§ 411, 414.  Up until the 1930s, national banks also issued paper 
money (that looked almost identical). See KENNETH D. GARBADE, BIRTH OF A MARKET  
328–31 (2012). 
 172. See MORGAN RICKS, GANESH SITARAMAN, SHELLEY WELTON & LEV MENAND, 
NETWORKS, PLATFORMS, AND UTILITIES:  LAW AND POLICY 1025 (2d ed. 2026).  Incidentally, 
Bamzai and Nielson’s principal definition of “[t]he Federal Reserve . . . is [as] the federal 
agency that controls the paper money supply.” Bamzai & Nielson, supra note 29, at 846.  
Although true, it is the deposit money supply with which contemporary “monetary policy” is 
primarily concerned. 
 173. See Deposits, All Commercial Banks, FED. RSV. ST. LOUIS:  FRED (Jan. 6, 2026), 
https://fred.stlouisfed.org/series/H8B1058NCBCMG [https://perma.cc/2SRH-5S96]. 
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accounts.  It has no investors, and private actors play no role in its activities.  
It is a federal government agency.  It regulates.174 

Its initial powers were primarily with respect to the FRBs and were 
substantial in scope.  For example, Congress authorized the Board “to 
exercise general supervision over said Federal reserve banks,” including to 
“examine at its discretion the accounts, books and affairs of each Federal 
reserve bank” and “require such statements and reports as it may deem 
necessary.”175  If the Board finds violations, it has the power to “suspend . . . 
the operations of any Federal reserve bank, to take possession thereof, 
administer the same during the period of suspension, and, when deemed 
advisable, to liquidate or reorganize such bank.”176  It might also “suspend 
or remove any officer or director of any Federal reserve bank.”177  And the 
Board has the power to set the rates and conditions for FRB lending178 and 
control FRB note issuance.179 

Congress also granted the Board regulatory authority beyond the FRBs, 
although initially these powers were modest.  Most notably, Congress 
authorized the Board “[t]o examine at its discretion the accounts, books and 
affairs of” member banks180—meaning all national banks, which were 
required to be members, and those state-chartered banks joining one of the 
FRBs.  It also authorized the Board to alter their reserve requirements.181  
Reserve requirements restricted the ability of banks to expand the money 
supply—requiring that they hold a certain percentage of government-issued 
coins, FRB notes, or FRB account balances against their own deposit account 
balances.182  Congress also empowered the Board to levy taxes on member 
banks in cases where reserve requirements were suspended and banks fell 
below the previously required levels.183 
 

 174. Cf. Nathan Tankus, Just Another Administrative Agency:  Preserving Central Bank 
Discretion Without Illusions, NOTES ON THE CRISES (Apr. 22, 2025), https://www.crisesnotes.c 
om/just-another-administrative-agency-preserving-central-bank-discretion-without-illusions/ 
[https://perma.cc/G2US-4YPG] (noting that the Federal Reserve Board is “just another 
administrative agency”). 
 175. See Federal Reserve Act, ch. 6, § 11(a), (j), 38 Stat. 251, 261–62 (1913). 
 176. Id. § 11(h). 
 177. Id. § 11(f) (requiring “the cause of such removal to be forthwith communicated in 
writing . . . to the removed officer or director”).  The statute uses the word “cause,” but not 
the term “for cause.”  I am not aware of any other such formulation.  The provision borrows 
language from statutes requiring “reasons” to be provided upon removal while replacing the 
word reasons with cause.  It is probably therefore an example of strategic ambiguity, with 
some legislators in favor of insulating FRB officials from removal by the Board and others in 
favor of enhancing Board control of FRB policy.  In 2019, the Justice Department took the 
position that 12 U.S.C. § 248(f) authorized at pleasure removal. See generally Appointment 
and Removal of Federal Reserve Bank Members of the Federal Open Market Committee, 43 
Op. O.L.C. 263 (2019). 
 178. Federal Reserve Act §§ 13, 14(d), 38 Stat. at 263–65. 
 179. Id. §§ 11(d), 16, 38 Stat. at 262, 265–68. 
 180. Id. § 11(a), 38 Stat. at 261–62. 
 181. See id. § 11(c), 38 Stat. at 262. 
 182. See id. § 19, 38 Stat. at 270–71. 
 183. See id. § 11(c), 38 Stat. at 262.  Other powers included granting permits to national 
banks to act as trustees, executors, administrators, or registrars of stocks and bonds under such 
rules and regulations as it might prescribe; granting applications for member banks to act as 
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Over time, Congress added considerably to the Board’s regulatory 
authority.  Today, its powers are vast.  They include supervising and 
regulating (prudentially and for compliance with a long list of federal 
statutes) any company that owns or controls a bank (i.e., “bank holding 
companies”), including all of their nonbank subsidiaries.184  The Board also 
has the authority to regulate in certain ways all state-chartered banks 
(including those that are not members of the system).185  And the Board 
supervises and regulates systemically important financial market utilities,186 
including the Clearing House Payments Company and CLS Bank 
International, and has certain authorities over the Chicago Mercantile 
Exchange, the Depository Trust Company, the Fixed Income Clearing 
Corporation, and the National Securities Clearing Corporation.187 

c.  The Federal Open Market Committee 

In 1935, Congress created the FOMC to govern the Federal Reserve Banks 
alongside the Board.188  Congress populated the FOMC with the Board’s 
seven governors and added five Reserve Bank representatives,189 which it 
subsequently required to be either the presidents or first vice presidents of 
the Reserve Banks.190  Congress then gave this body the power to direct the 
manner in which the Reserve Banks exercise a portion of their banking 
powers—their powers to buy and sell certain financial assets.  The relevant 
provision is short, so I quote it in full: 

No Federal Reserve bank shall engage or decline to engage in open-market 
operations under section 14 of this Act except in accordance with the 
direction of and regulations adopted by the Committee.  The Committee 
shall consider, adopt, and transmit to the several Federal Reserve banks, 
regulations relating to the open-market transactions of such banks.191 

Congress also gave the FOMC an explicit mandate (the only other provision 
it adopted regarding the Committee).  It wrote: 

The time, character, and volume of all purchases and sales of paper 
described in section 14 of this Act as eligible for open-market operations 

 

the agent of nonmember banks in applying for loans from an FRB; crafting regulations 
permitting member banks to withdraw required reserves to meet existing liabilities; and 
imposing penalties of its design on member banks withdrawing required reserves to meet 
existing liabilities. Id. §§ 11(k), 19(b), 38 Stat. at 262, 270. 
 184. See 12 U.S.C. § 248(p). 
 185. See, e.g., Federal Reserve Act § 19(b), 38 Stat. at 270 (authorizing the Board to set 
reserve requirements for nonmember banks); Bank Holding Company Act of 1956, ch. 240, 
70 Stat. 133 (authorizing the Board to regulate companies that own or control banks and their 
subsidiaries). 
 186. See 12 U.S.C. § 5464. 
 187. See BD. OF GOVERNORS OF THE FED. RSRV. SYS., DESIGNATED FINANCIAL MARKET 

UTILITIES (Jan. 29 2015), https://www.federalreserve.gov/paymentsystems/designated_fmu_ 
about.htm [https://perma.cc/TP25-ZPBR]. 
 188. See Banking Act of 1935, ch. 614, § 205, 49 Stat. 684, 705–06. 
 189. See id. 
 190. Act of July 7, 1942, ch. 488, § 1, 56 Stat. 647, 647–48. 
 191. Banking Act of 1935 § 205, 49 Stat. at 705–06. 
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shall be governed with a view to accommodating commerce and business 
and with regard to their bearing upon the general credit situation of the 
country.192 

In other words, the FOMC was to control the ability of FRBs to influence 
monetary conditions by using their powers to buy and sell assets using newly 
created reserves—just as the Board already regulated the power of the FRBs 
to influence monetary conditions by lending to member banks and setting 
reserve requirements that bind the ability of those banks in turn to expand the 
money supply. 

* * * 

The Federal Reserve Board and the FOMC are not edge cases that can be 
pushed to one side, with the unitary interpretation of Article II rising or 
falling based on its performance elsewhere.  These agencies are among the 
most powerful in the federal government, as they exercise significant control 
over the activities of the country’s banks and, indirectly, other financial 
institutions.  The Board and the FOMC also have an unusual extent of 
autonomy compared to other subconstitutional actors.  For example, both 
entities are structurally insulated from most forms of judicial review,193 they 
do not depend on Congress for annual appropriations (they are funded out of 
the earnings of the FRBs),194 they are not subject to White House or U.S. 
Department of Justice review of their rules or proceedings (save appeals to 
the Supreme Court),195 and their leaders cannot be removed by the president 
at pleasure.196 

II.  THE PROPOSED SOLUTIONS AND THEIR FLAWS 

The conflict between the Federal Reserve Act and UET was clear to UET 
proponents from the start.197  Rather than contest the clash, leading unitarists 

 

 192. Id. 
 193. See Menand, supra note 80, at 252 nn.299–301. 
 194. See FED. RSRV. SYS., THE FED EXPLAINED:  WHAT THE CENTRAL BANK DOES 4 (11th 
ed. 2021) (“The Federal Reserve is not funded by congressional appropriations.”). 
 195. See Menand, supra note 80, at 250–53. 
 196. See id. at 251–52 nn.292–98.  The FRBs, however, are required to serve as fiscal 
agents to the Treasury, which has given administrations significant influence over Fed 
policymaking in practice. See Lev Menand & Joshua Younger, One System, Two Mandates:  
The Federal Reserve and the Public Debt 17 (Feb. 22, 2025) (unpublished manuscript), https:// 
papers.ssrn.com/sol3/papers.cfm?abstract_id=5150265 [https://perma.cc/7RB3-T5HJ]. 
 197. Indeed, the conflict between formalism and the Federal Reserve Act was noted soon 
after Chadha.  Professor Peter Swire explained that observers need not worry about the 
implications of bringing back Myers for monetary policy: 

The possibly high political cost of removing a Federal Reserve Board Chairman 
suggests that the effective independence of the Fed may not change very much after 
incorporation.  Three additional arguments counteract any initial distaste for 
incorporation of the Fed.  First, the change may not matter.  The Fed has rarely 
departed from presidential policy for any length of time . . . .  Second, the change 
may not matter much.  Any costs of incorporating the Fed may be outweighed by 
the benefits described elsewhere in this Note.  Third, if the change matters, it may 
be for the best. 
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conceded that the Fed was caught up in their Article II net and offered reasons 
why there was no need for alarm: 

• Professor Geoffrey Parsons Miller, who described the Board’s chair as 
the “head of the agency that regulates the nation’s money supply, one 
of the most powerful officials in the government,”198 explained that, 
were the Court to adopt an expansive reading of Article II, “[i]t is 
unlikely that Presidents would use their removal power to destroy the 
functional independence of the Federal Reserve Board, since doing so 
would eliminate a convenient scapegoat for failed economic policies 
and would open the President to charges of manipulating the money 
supply during political campaigns.”199 

• Professor Steven G. Calabresi, acknowledging that UET could “skew 
monetary policy in the months before [an election],” reasoned that “the 
President is highly visible,” limiting the likelihood that presidents 
would try to do this.200  Although it is a hard case from a policy 
perspective, and there might be some costs associated with abandoning 
CBI, “[t]he best we can do,” Calabresi concluded, “is to let the 
spokesman for a quadrennial, energized national majority administer 
the laws.”201 

• Professor Saikrishna Prakash, meanwhile, cited the Fed as one of two 
examples of independent agencies that would be affected by unitary 
executive theory.202 

 

Peter P. Swire, Incorporation of Independent Agencies into the Executive Branch, 94 YALE 

L.J. 1766, 1785 n.119 (1985). 
 198. Geoffrey P. Miller, Independent Agencies, 1986 SUP. CT. REV. 41, 90.  Miller 
described the Board as one of the key “traditional” multimember commissions, alongside the 
Interstate Commerce Commission, Federal Communications Commission, U.S. Securities and 
Exchange Commission, and NLRB. See id. at 51. 
 199. Id. at 90.  To support his claim, Miller noted that “despite the pronounced ideological 
differences between Presidents Reagan and Carter, President Reagan reappointed Federal 
Reserve Board Chairman Paul Volcker, a Carter appointee.” Id. 
 200. Steven G. Calabresi, Some Normative Arguments for the Unitary Executive, 48 ARK. 
L. REV. 23, 86 (1995). 
 201. Id. at 86.  Calabresi further opined that 

practical independence can always be achieved within our formal constitutional 
structure if public opinion thinks it desirable that it should exist. . . .  I do not believe 
we need an independent Federal Reserve Board to protect against presidential 
manipulation of the money supply.  Our best protection against that evil comes from 
an informed public opinion about the nature of money, and, in the absence of that, 
statutory guarantees of agency ‘independence’ have proven to be of very little use. 

Id. at 86 n.150; see also Steven G. Calabresi, Introduction to ORIGINALISM:  A 

QUARTER-CENTURY OF DEBATE 38–39 (Steven G. Calabresi ed., 2007) (“More people might 
care about the removability of governors of the Federal Reserve Board, but as Alan 
Greenspan’s nearly twenty-year tenure as Chairman . . . showed there are powerful political 
incentives that make it very risky for presidents to play political games with the money 
supply.”). 
 202. See Saikrishna Bangalore Prakash, Hail to the Chief Administrator:  The Framers and 
the President’s Administrative Powers, 102 YALE L.J. 991, 991 (1993) (“Congress has created 
‘independent agencies,’ such as the Securities and Exchange Commission and the Federal 
Reserve Board, which execute federal law independent of presidential supervision.”). 



2116 FORDHAM LAW REVIEW [Vol. 94 

The first published suggestion by a UET proponent (that I could find) that 
there might be some special exception for the Federal Reserve dates to 2009, 
after the 2008 financial crisis shattered what could be plausibly described as 
a bipartisan consensus on monetary policy.203  Since that time, four major 
solutions have emerged to the conflict between UET and the Federal Reserve 
Act:  (1) a history-based exception from separation-of-powers principles for 
independent monetary policy; (2) a text-based exception for the Federal 
Reserve as necessary to effectuate the Borrowing Power and the Public Debt 
Clauses; (3) a carveout for the Fed from the sweep of presidential control on 
the grounds that monetary policy is not executive power; and (4) a similar 
carveout but on the grounds that monetary policy is, in fact, “legislative 
power.”  This part examines each proposal and concludes that none are 
tenable.204 

A.  The Fed Is Sanctioned by History 

One way to square UET with the for-cause provisions in the Federal 
Reserve Act is not to square them at all but to identify grounds for an 
exception.  Constitutional doctrines sometimes contain exceptions, but 
generally they must be justified by higher-order interpretive principles.  One 
candidate here—with some purchase on the current Court—is historical 
practice.  On this approach, if the framers did something, and it was widely 
accepted at the time, then the practice may come within the ambit of 
permissible constitutional action, even if the best reading of the text and 
structure of the Constitution would otherwise forbid it.205 

In the case of the Federal Reserve Board, the practice of independent 
monetary policy at the founding might render its separation from the 
president constitutional today, notwithstanding the fact that the Federal 
Reserve Board did not exist at the founding and that its officials exercise 
significant “executive power.”  Such an exception appears to be what the 
Supreme Court had in mind in Wilcox when it stated that “[t]he Federal 
Reserve is a uniquely structured, quasi-private entity that follows in the 

 

 203. See John O. McGinnis & Michael B. Rappaport, Reconciling Originalism and 
Precedent, 103 NW. U. L. REV. 803, 850 n.173 (2009) (“We are inclined to believe that the 
independence of the Federal Reserve is now so well accepted that it should be regarded as an 
entrenched precedent.”).  Professors John O. McGinnis and Michael B. Rappaport do not 
explain what distinguishes the Fed in this regard from the FTC, which the Supreme Court held 
was constitutional in 1935. 
 204. This part engages in some “steel-manning,” as aspects of these proposals are generally 
underdeveloped.  I try to build them out in ways that are as consistent as possible with their 
advocates’ other constitutional and interpretive commitments. 
 205. Tarullo cites Justice Scalia’s opinion concurring in the judgment in NLRB v. Noel 
Canning, 573 U.S. 513 (2014), for a possible framework—with a high bar—for permitting 
historical practice to override constitutional text and structure. See Tarullo, supra note 27, at 
72 (citing Noel Canning, 573 U.S. at 572–73 (Scalia, J., concurring in the judgment)).  Justice 
Scalia writes that “where a governmental practice has been open, widespread, and 
unchallenged since the early days of the Republic, the practice should guide our interpretation 
of an ambiguous constitutional provision.” Noel Canning, 573 U.S. at 572–73 (Scalia, J., 
concurring in the judgment).  One problem with this exception is whether there is sufficient 
ambiguity (on Justice Scalia’s framing) to trigger this path. 
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distinct historical tradition of the First and Second Banks of the United 
States.”206  This language parroted Justice Alito’s opinion in CFPB v. 
Community Financial Services Ass’n of America,207 namely, that the Federal 
Reserve is “a special arrangement sanctioned by history” with a “unique 
historical background . . . [that] includes the creation . . . of the First . . . 
Bank[] of the United States.”208 

This reasoning tracks a suggestion by Daniel Tarullo that tensions between 
the Court’s emerging formalist jurisprudence and the Federal Reserve Act 
might be defused in this manner.  As Tarullo explains, “the legacy of the 
Banks of the United States can be characterized as establishing an American 
practice of using a public-private hybrid financial institution to manage the 
monetary affairs of the country.”209  Put doctrinally, because the Federal 
Reserve System resembles the First Bank in both design (quasi-private) and 
role (conducting monetary policy), the First Congress’s creation of the First 
Bank laid the groundwork for the Sixty-Third Congress’s creation of the 
Federal Reserve System—even if, under UET, both are inconsistent with 
Article II. 

If this approach seems too good to be true, that is because it is.  The 
Historical Practice Exception turns on the idea that the First Bank was 
inconsistent with separation-of-powers formalism and thus represented an 
area in which the framers tolerated nonconformance.  Only if the First Bank 
were nonconforming would its existence at the founding legitimate our 
continued acceptance of nonconforming arrangements.  But the First Bank 
was not inconsistent with separation-of-powers formalism.  Nor was it 
similar in a legally relevant respect to the Federal Reserve Board (or the 
FOMC). 

Consider five problems.  First, the First Bank conforms with UET.  No 
matter how you slice it, the First Bank was not part of the government.210  It 
was an investor-owned corporation, controlled by private shareholders and 
operated for profit.211  Neither its directors nor its officers were government 
officials.212  It exercised no “executive power,” indeed no governmental 
power of any kind.213  So there was no conflict between its chartering and 
the expansive meaning ascribed to Article II by unitarists.214 
 

 206. Trump v. Wilcox, 145 S. Ct. 1415, 1417 (2025).  The Court cites its earlier opinion in 
Seila Law LLC v. Consumer Financial Protection Bureau, 140 S. Ct. 2183 (2020), for the 
proposition that “even assuming financial institutions like the . . . Federal Reserve can claim 
a special historical status, the CFPB is in an entirely different league.” Id. at 2202 n.8. 
 207. 144 S. Ct. 1474 (2024). 
 208. Id. at 1504 n.16 (Alito, J., dissenting). 
 209. Tarullo, supra note 27, at 79.  Tarullo notes some of the pitfalls of this approach, 
including that it relies on a “broader” characterization of the history of the Bank, a willingness 
to permit historical practice to override constitutional text and structure, and the fact that the 
Bank was never wholly accepted. See id. at 77–81. 
 210. See id. at 76. 
 211. See supra notes 95–97. 
 212. See Tarullo, supra note 27, at 76–79. 
 213. See supra notes 98–100. 
 214. In the case of the Second Bank, five out of twenty-five directors were selected by the 
president of the United States with the advice and consent of the Senate. See Act of Apr. 10, 
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A second problem is that “quasi-private” is a concept with no place in 
separation-of-powers formalism and is of little help in analogizing the First 
Bank to the Federal Reserve Board or the FOMC.  It is, in fact, something of 
an embarrassment that the word “quasi” appears at all in the Wilcox order.  
“Quasi” is functionalist talk.  Separation-of-powers formalism is a 
formalism:  everything is binary.  The First Bank is private, not public.215  To 
any self-respecting unitarist, there is no such thing as quasi-private 
government activity. 

Third, it is wrong—at least from a formalist perspective—to call the 
“Federal Reserve” a quasi-private “entity.”  The Federal Reserve is not “an 
entity.”216  The Federal Reserve Act established several distinct entities.217  
Moreover, the Board—the entity most people are focused on—is entirely and 
wholly public.218  Even functionalists would agree on this.  Jerome H. 
Powell, chair of the Fed’s Board, is a government official, pure and simple.  
He is a principal officer of the United States, appointed by the president with 
the advice and consent of the Senate.  There is nothing private about his 
office.  It is identical to the offices of other principal officers in all relevant 
respects, including pay scale.219 

 

1816, ch. 44, § 8, 3 Stat. 266, 269–70.  In the case of the FRBs, three of the nine directors are 
selected by the Federal Reserve Board. See 12 U.S.C. § 302.  There are important differences, 
however.  The president appointed none of the twenty-five directors of the First Bank (which 
were elected by the stockholders). See supra note 95.  The First and Second Banks were also 
80 percent owned by private shareholders (20 percent by the United States). See supra notes 
94, 117.  The Federal Reserve Banks are nominally owned by other banks, but all the residual 
earnings accrue to the United States, their de facto 100 percent owner. See supra note 152.  
That makes the FRBs far more public than these precursors, which more closely resemble the 
“national banks” like JPMorgan Chase created under the National Bank Act of 1864. See supra 
notes 132–33 and accompanying text. 
 215. This holds true even under Lebron v. National Railroad Passenger Corp., 513 U.S. 
374 (1995).  In Lebron, the Court looked past the formal statutory designation of Amtrak as a 
private corporation and treated it as public for constitutional purposes. See id. at 394–400.  
While the First Bank, like Amtrak in Lebron, was created by federal statute, the government 
did not retain control over the First Bank. See id. at 398–99; see also supra notes 94–102.  
Additionally, the First Bank’s board of directors was not dominated by federal appointees, its 
mission and operations were not tightly defined by federal statute, and the federal government 
had no power to appoint directors other than as an ordinary shareholder. See discussion supra 
Part I.B.1.  Furthermore, were the First Bank to be considered “governmental” under Lebron, 
all NBA banks, like JPMorgan Chase, would also be governmental because the government 
retains more control over NBA banks than it retained over the First or Second Banks. See 
discussion supra Part I.B.2. 
 216. As Professor Peter Conti-Brown put it, “the Fed is a ‘they,’ not an ‘it.’” PETER 

CONTI-BROWN, THE POWER AND INDEPENDENCE OF THE FEDERAL RESERVE 13 (2016). 
 217. See discussion supra Part I.B.3. 
 218. As President Wilson explained, in arguing for the creation of the Federal Reserve 
Board as part of the Federal Reserve Act, “the control of the system of banking . . . must be 
public, not private, must be vested in the Government itself, so that the banks may be the 
instruments, not the masters, of business and of individual enterprise and initiative.” President 
Woodrow Wilson, Address to a Joint Session of Congress on the Banking System (June 23, 
1913), https://www.presidency.ucsb.edu/documents/address-joint-session-congress-the-bank 
ing-system [https://perma.cc/4A65-S4PY]. 
 219. See Tarullo, supra note 27, at 47 n.202 (noting that the Fed Board chair is an Executive 
Level 1 position equivalent to a cabinet secretary). 
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The other part of the system that is at issue, the FOMC, might be called 
quasi-private, as it includes five representatives of the FRBs, elected on a 
rotating basis.220  But formally, the FOMC is also public:  not only might the 
FOMC representatives all arguably serve at the pleasure of the Federal 
Reserve Board (a government agency),221 their initial appointments must 
also be approved by that body.222  Further, the FOMC itself is a government 
agency exercising government powers.223  To a formalist, and certainly a 
unitarist, the role played by private actors in selecting members of the FOMC 
(because they play a role in selecting Federal Reserve Bank officers) may 
violate the Appointments Clause, but it is not a sign that the organization is 
outside of the government. 

More importantly, whether a Federal Reserve Bank president is 
constitutionally a government official or the chief executive of an 
organization outside of the government (or is the former when serving on the 
FOMC and the latter when running the FRB) has no logical bearing on 
whether the president has the Article II authority to override statutory limits 
on the power to remove Chair Powell.  To claim otherwise would be akin to 
arguing that the chair of the U.S. Securities and Exchange Commission 
(SEC) enjoys a special status because the CEO of the Financial Industry 
Regulatory Authority (FINRA), which is subject to the SEC’s regulatory 
authority, is a quasi-private official.224  In other words, the “quasi-private” 
aspects of the Fed are inapposite to the central question at bar. 

This brings us to a fourth problem with the Historical Practice Exception:  
the Board and the FOMC are not legally analogous to the First Bank in terms 
of their roles.  The Federal Reserve Board follows in a completely different—
one might even say competing—historical tradition from the First Bank.225  
That tradition is expert regulation of economic sectors by multimember 
commissions.226  The Board regulates banks, including the Federal Reserve 

 

 220. See 12 U.S.C. § 263(a). 
 221. See id. § 248(f). 
 222. See id. §§ 304–05, 341. 
 223. The FOMC is a bank regulator (like the Board).  Its powers are set forth in a single 
provision: 

No Federal Reserve bank shall engage or decline to engage in open-market 
operations under sections 348a and 353 to 359 of this title except in accordance with 
the direction of and regulations adopted by the Committee.  The Committee shall 
consider, adopt, and transmit to the several Federal Reserve banks, regulations 
relating to the open-market transactions of such banks. 

Id. § 263(b). 
 224. Consider also the Public Company Accounting Oversight Board, a nonprofit 
corporation created by Congress in 2002. See Sarbanes-Oxley Act of 2002, Pub. L. 
No. 107-204, 116 Stat. 745. 
 225. Republican Senator Nelson W. Aldrich, who championed the creation of a central 
bank following the Panic of 1907, opposed the Federal Reserve Act, in large part because of 
its creation of a multimember government commission, the Federal Reserve Board, to oversee 
the banking system. See Aldrich Sees Bryan Back of Money Bill, N.Y. TIMES, Oct. 16, 1913, 
at 13 [hereinafter Aldrich Sees Bryan] (describing the Federal Reserve Act as “revolutionary, 
Socialistic, and unconstitutional,” none of which he thought was a good thing). 
 226. See generally ROBERT E. CUSHMAN, THE INDEPENDENT REGULATORY COMMISSIONS 
(1941) (analyzing the development and structure of independent commissions). 
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Banks, over which the Board has extensive formal enforcement powers.227  
President Wilson, who insisted that the Board be the centerpiece of the 
Federal Reserve Act, understood it to be a commission for banking on the 
model of the Interstate Commerce Commission (ICC), which was a 
commission primarily for regulating railroads.228  As then-Representative 
Carter Glass, a key drafter, put it, “[t]he Federal reserve board, technically 
speaking, has no banking function.  It is strictly a board of control, properly 
constituted of high Government officials, doing justice to the banks, but 
fairly and courageously representing the interests of the people.”229 

Even if we take the Federal Reserve System in some sense “as a whole,” 
and move up a level of generality, the First and Second Banks are poor 
analogues.  The Federal Reserve System was designed to regulate an existing 
investor-owned banking system.  The Federal Reserve Banks are “bankers’ 
banks”; they were created to serve the country’s other banks, not to serve the 
general public.230  The closest analogues to the First and Second Banks are 
the “national banks” that Congress established during the Civil War—the 
ones that ordinary households and businesses still use every day, like 
JPMorgan Chase and Bank of America.231  Indeed, unlike the Federal 
Reserve System, Congress set up these national banks precisely on the model 
of the First and Second Banks.232 

Today, JPMorgan Chase, Bank of America, and the country’s other 
national banks conduct a general banking business with the public just like 
the First and Second Banks once did.  Like today’s national banks, the First 
and Second Banks were investor-owned and controlled, and they lent new 
money into circulation to expand the money supply.233  The First and Second 
Banks were the most prominent banks in the country because they were the 
only federally chartered banks at the time and because they were the banks 
that the U.S. Treasury Department used for its banking needs; however, they 
were not “central banks” in the contemporary sense of the term.234  They 

 

 227. See 12 U.S.C. § 248.  For example, the Board can “suspend, for the violation of any 
of the provisions of this chapter, the operations of any Federal reserve bank.” Id. § 248(h).  It 
can “take possession [of the Bank], administer [it] during the period of suspension, and, when 
deemed advisable, to liquidate or reorganize such bank.” Id.  The Board can also “require the 
writing off of doubtful or worthless assets upon the books and balance sheets of Federal 
reserve banks.” Id. § 248(g). 
 228. Arguing against banker representatives on the Board, President Wilson reportedly 
asked Representative Carter Glass and a group of bankers during a meeting, “[w]hich of you 
gentlemen think the railroads should elect the members of the Interstate Commerce 
Commission?” Gerald T. Dunne, A Christmas Present for the President, BUS. HORIZONS, 
Winter 1963, reprinted in FED. RSRV. BANK OF ST. LOUIS 1, 15 (1964). 
 229. 50 CONG. REC. 4645 (1913) (statement of Rep. Carter Glass). 
 230. 50 CONG. REC. 5995 (1913) (statement of Sen. Robert Owen) (explaining that the 
FRBs are “banks for banks; bankers’ banks; and not a public bank competing with the banks 
for business”). 
 231. See Menand & Ricks, supra note 92, at 1389–97. 
 232. See CONG. GLOBE, 37th Cong., 2d Sess. 616 (1862). 
 233. See supra Part I.B.1. 
 234. See supra note 111 and accompanying text; H. PARKER WILLIS, THE THEORY AND 

PRACTICE OF CENTRAL BANKING:  WITH SPECIAL REFERENCE TO AMERICAN EXPERIENCE  
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were not monetary authorities.  They lacked regulatory or enforcement 
power over the country’s other banks.235  They “regulated” the money supply 
in the same way that investor-owned banks regulated the money supply prior 
to the passage of the Federal Reserve Act in 1913—by tightening or relaxing 
lending standards.236 

A fifth problem is that the Board also exercises a range of powers that are 
not directed toward adjusting short-term interest rates.  Some are of a piece 
with achieving monetary policy goals (expansion of the money supply at an 
appropriate rate over time).  For example, the Board imposes prudential rules 
on banks governing their equity capital and liquidity.237  And it issues cease 
and desist orders for banks engaging in unsafe or unsound banking 
practices.238  Some, though, are related to other statutory goals, such as 
consumer protection or combatting money laundering.239 

And in many cases, the Board’s regulatory and enforcement powers are 
strikingly similar to those exercised by other agencies whose officials are 
currently challenging removals in federal courts.  In fact, the Board 
administers identical statutes, such as the Children’s Online Privacy 
Protection Act of 1998240 (which is also administered by the Federal Trade 
Commission (FTC)).241  The Board also administers statutes alongside other 
banking regulators such as the National Credit Union Administration 
(NCUA) and the Federal Deposit Insurance Corporation (FDIC).242  Can the 
president also ignore the statutory provisions limiting removal of FDIC 
Board members?243  Does it matter that the FDIC is formally a corporation, 
like the First Bank?  What if Congress merged the FDIC into the Federal 
Reserve Board?  How many agencies can Congress merge into the Federal 
Reserve Board before the precedent of the First Bank is no longer sufficient 
to launder the Board’s constitutionality?  Formalism, even tempered by 
historical practice, cannot get us out of this hole.244 

 

1913–1935, at 9 (1936) (explaining that central banking “is a system for the control, regulation 
and direction of banking as a social function”). 
 235. See supra notes 98–100. 
 236. See supra Part I.B.1. 
 237. See Menand, supra note 80, at 240, 245. 
 238. See 12 U.S.C. § 1818(b). 
 239. See id. § 1818(t)(6), (w). 
 240. Pub. L. No. 105-277, tit. XIII, 112 Stat. 2681-728 (codified as amended at 15 U.S.C. 
§§ 6501–6506). 
 241. See FED. RSRV. BD., CHILDREN’S ONLINE PRIVACY PROTECTION ACT 1 (2004), https:// 
www.federalreserve.gov/boarddocs/caletters/2003/0311/CA03-11Attach.pdf [https://perma. 
cc/FAA2-354A]. 
 242. See, e.g., John R. Walter, The Fair Lending Laws and Their Enforcement, 81 FED. 
RSRV. BANK OF RICHMOND ECON. Q. 61, 63 (1995) (“The federal bank regulatory agencies also 
enforce the [FHA].  These agencies are the Federal Deposit Insurance Corporation (FDIC), 
the Federal Reserve (Fed), the Office of the Comptroller of the Currency (OCC), the Office 
of Thrift Supervision (OTS), and the National Credit Union Administration (NCUA).”). 
 243. See 12 U.S.C. § 1812 (stipulating that the three appointed members of the five-person 
Board have fixed terms, which courts have equated with for-cause removal protection). 
 244. Nor can this approach be redeemed by bringing up the starting line to 1913, when the 
Federal Reserve Board was established.  It is true that the Federal Reserve Act was the product 
of a complex settlement between competing forces. Cf. CFPB v. Cmty. Fin. Servs. Ass’n of 
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B.  Article I Powers Authorize the Fed 

If founding-era precedents do not offer a way out, perhaps the 
constitutional text itself can be used to justify an exception.  (In much the 
same way as formalists accept that the vice president can serve as president 
of the Senate because the Constitution expressly authorizes it.)  This is the 
route advanced by Brian Galle and Aziz Huq.245 

Specifically, Galle and Huq argue that the “independent exercise of 
monetary power can be justified constitutionally as a necessary and 
appropriate way of giving effect to the intersecting national powers of the 
Article I, § 8 borrowing power and the Public Debt Clause of the Fourteenth 
Amendment.”246  According to Galle and Huq, “those provisions in 
tandem . . . vest Congress with a general power to adopt rules that assure 
bondholders that the credit of the United States is sound.”247  The logic runs 
as follows:  Article I grants Congress the power “[t]o borrow Money on the 
credit of the United States” and the Fourteenth Amendment provides that the 
“validity of the public debt [so incurred] . . . shall not be questioned.”248  To 
give effect to these provisions, Congress must be able to credibly commit to 
refrain from inflating away the debts it incurs.249  If Congress cannot so 
commit, then borrowers might question the debt and the borrowing power 
will be “destroy[ed].”250  Since the courts are inadequate guardians of the 
public debt, Congress must have recourse to mechanisms other than 
contract.251  The best mechanism developed to date is an independent central 
bank.252  Therefore, it is constitutionally valid. 

This argument has a number of holes.  First, the animating idea of the 
exception—that discrete powers granted to Congress abrogate the Vesting 
Clause in Article II—is anathema to formalism and especially to UET.  It is 

 

Am., 144 S. Ct. 1474, 1504 n.16 (2024) (Alito, J., dissenting) (“The structure adopted in the 
Federal Reserve Act of 1913 represented an intensely-bargained compromise.”).  But similar 
settlements gave rise to other independent agencies, which can be similarly justified by 
reference to long-standing historical practice. Cf. NLRB v. Noel Canning, 573 U.S. 513 
(2014).  These include the Federal Trade Commission, created just months after the Federal 
Reserve Board, and the National Labor Relations Board, created within weeks of Congress 
reinserting removal provisions for the Federal Reserve Board and recreating it as the Board of 
Governors. See Federal Trade Commission Act, ch. 311, 38 Stat. 717 (1914) (codified as 
amended at 15 U.S.C. §§ 41–58); National Labor Relations Act, ch. 372, 49 Stat. 449 (1935) 
(codified as amended at 29 U.S.C. §§ 151–169); Banking Act of 1935, ch. 614, 49 Stat. 684. 
 245. They describe their solution as “[some]thing in the Constitution ‘stating . . . a different 
separation of powers principle for central banking.’” Galle & Huq, supra note 28, at 354 
(second alteration in original) (quoting Tarullo, supra note 27, at 95). 
 246. Id. at 337. 
 247. Id. at 337–38.  Huq and Galle further suggest, without elaboration, that “a convincing 
implementation of [their] rationale [might] require[] that the Federal Reserve’s 
decision-making processes come into closer alignment with conventional administrative law, 
including opportunities for public comment and judicial review.” Id. at 338.  This contention 
is also functionalist. 
 248. U.S. CONST. art. I, § 8, cl. 2; id. amend. XIV, § 4. 
 249. See Galle & Huq, supra note 28, at 358–59. 
 250. Id. 
 251. See id. 
 252. See id. 
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crypto-functionalism.  It involves the Court weighing the benefits in 
constitutional terms of insulating law execution from presidential control 
against the costs.  Under formalist theory, to constitute a hard-coded 
exception to the Vesting Clause, the Constitution would have to speak 
directly to CBI.  It does not.  It does not even speak of central banking.  Galle 
and Huq would have the Court reconcile CBI and UET by, in effect, 
abandoning UET. 

Second, it is not the case that Congress must be able to credibly commit to 
refrain from inflating away its debts to give effect to the borrowing power.  
For centuries, sovereigns have borrowed, and still today sovereigns borrow, 
despite the possibility that they might not repay their creditors ex post.253  
The costs of sovereigns cheating are baked into the cost of credit.254  It is true 
that various ways of committing to pay back the full value of debt lowers 
borrowing costs, but it is an exaggeration to say that without independent 
central banking, the borrowing power is destroyed.255  Congress could lower 
its borrowing costs through a wide range of other mechanisms, many of 
which would likely lower the cost of credit even more than the Federal 
Reserve Act.256  If anything, central banking is a solution to money 
management that appeals to Congress because of its relative ability to 
accommodate monetary expansion. 

Third, even with respect to central banking, the law deviates from what 
would be considered constitutionally “necessary and appropriate.”  The 
Federal Reserve’s mandate is for monetary expansion consistent with 
maximum long-term growth, not stable prices.257  It leaves considerable 
discretion to the Board and FOMC to tolerate inflation in the short term.  It 
differs in this respect from other monetary authorities such as the European 
Central Bank, which have exclusive price stability mandates.258 

Fourth, creating an independent central bank does not, in fact, prevent 
Congress from inflating away its debts.  At any time, Congress can repeal the 
Federal Reserve Act or legislate a different monetary policy stance.  Indeed, 
in 1975, Congress nearly directed the Federal Reserve to lower interest 
rates.259  If anything, it is easier for courts to police legislation abrogating 
gold clauses (and the like) than it is to prevent Congress from inflating the 

 

 253. See generally CARMEN M. REINHART & KENNETH S. ROGOFF, THIS TIME IS DIFFERENT:  
EIGHT CENTURIES OF FINANCIAL FOLLY (2009). 
 254. See generally Mark Aguiar & Manuel Amador, Sovereign Debt, in 4 HANDBOOK OF 

INTERNATIONAL ECONOMICS 647 (Gita Gopinath, Elhanan Helpman & Kenneth Rogoff eds., 
2014). 
 255. For example, the Bank of England was under the control of the executive between 
1946 and 1997. See HAROLD JAMES, MAKING A MODERN CENTRAL BANK:  THE BANK OF 

ENGLAND 1979–2003, at 409–10 (2020). 
 256. For example, Congress could adopt some type of statutory rule for monetary policy. 
See generally, e.g., John B. Taylor, Legislating a Rule for Monetary Policy, 31 CATO J. 407 

(2011). 
 257. See 12 U.S.C. § 225a. 
 258. See Consolidated Version of the Treaty on the Functioning of the European Union 
art. 127, June 7, 2016, 2016 O.J. (C 202) 102. 
 259. H.R. Con. Res. 133, 94th Cong., 89 Stat. 1194 (1975). 
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debt through money issue, regardless of the existence of an independent 
central bank. 

Fifth, it would be a striking example of living constitutionalism to read 
into an eighteenth-century document a late twentieth-century economic 
theory.  It would also valorize, indeed constitutionalize, an economic 
policy—independent monetary policy geared toward price stability—that is 
highly contestable.  On this view, Congress could create the Federal Reserve 
Board but only if it is designed to minimize public debt service by adopting 
hard money policy that favors low inflation over other economic goals.  To 
paraphrase Justice Oliver Wendell Holmes Jr., the Constitution does not 
enact Milton Friedman’s “Program for Monetary Stability.”260 

Sixth, the Federal Reserve Act, as amended, does not meet Galle and 
Huq’s own constitutional test.  One problem, which they acknowledge, is that 
the Board has a range of other powers having nothing to do with effectuating 
the borrowing power by minimizing interest on the public debt.261  This 
problem resembles the challenge with the Historical Practice Exception.  
Plainly the Board does far more than is required by the putative exception—
how much more is okay? 

C.  Monetary Policy Is Not Executive Power 

Another way to reconcile CBI and UET is to deny the conflict.  There 
would be no need for an exception to UET if UET simply did not cover the 
terrain of central banking.262  On the leading account, monetary policy is not 
executive power.  As developed to date, this argument dovetails closely with 
the argument that independent monetary policy is sanctioned by history.  It 
points to founding-era practice to support the contention that the conduct of 
monetary policy was understood by the framers to be nonexecutive.  As 
Professor William Baude puts it: 

In the decades after the nation’s founding, practice and precedent firmly 
established the constitutionality of the Bank of the United States, which 
operated as a corporation with some independence from the president.  This 
suggests that monetary policy is not necessarily executive power.  While 
the Federal Reserve today does many things beyond its core mission of 
monetary policy, the court would have several options for preserving at 
least some independent functions for the Federal Reserve.263 

Former judge and professor Michael W. McConnell has taken a similar 
position, also pointing to the First Bank.264 

 

 260. Cf. Lochner v. New York, 198 U.S. 45, 75 (1905) (Holmes, J., dissenting) (“The 
Fourteenth Amendment does not enact Mr. Herbert Spencer’s Social Statistics.”). 
 261. See Galle & Huq, supra note 28, at 362–68. 
 262. In the First Amendment context, Professor Robert C. Post describes this as an absence 
of First Amendment coverage. See, e.g., Robert Post, Encryption Source Code and the First 
Amendment, 15 BERKELEY TECH. L.J. 713, 714 (2000). 
 263. Baude, supra note 30. 
 264. See McConnell, supra note 31 (“[Monetary policy actions] are the sort of function that 
private banks can and do perform.  The most important tools wielded by the Fed are buying 
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So what exactly is “monetary policy” and why does it not involve the 
exercise of “executive power”?  Baude cites a law review article by 
Professors Aditya Bamzai and Aaron L. Nielson, which includes some 
material that could be used to support this argument.265  For example, Bamzai 
and Nielson write: 

The Fed’s core mission is monetary policy, which it largely performs 
through open market operations.  Although much more sophisticated today, 
these types of operations are analogous to the activities of the First and 
Second Banks, which were private.  Buying and selling securities and 
deciding the rate at which it will lend money to other banks thus arguably 
do not require sovereign power or, at least, to the extent they do, are 
supported by history, tradition, and Hamilton’s view of the constitutional 
structure.266 

In other words, monetary policy involves the exercise of banking powers 
(like buying assets and making loans), and these are not executive powers, 
which we know because the First Bank exercised them and the First Bank 
was independent of the president. 

There are many problems with this argument.  Most obviously, there is the 
problem that Bamzai and Nielson themselves identify:  this approach is 
insufficient to uphold the Federal Reserve System as presently constituted or 
anything even remotely like it.267  Bamzai and Nielson call for an act of 
Congress to “limit the Fed to monetary functions of the sort exercised by the 
First and Second Banks [of the United States] and remove the agency’s 
regulatory functions—perhaps placing those functions in another entity 
subject to the President’s plenary control.”268  The list of “regulatory 
functions” they think Congress must eliminate is long and includes “[t]he 
power to promulgate regulations,” full stop.269  Under Bamzai and Nielson’s 
reasoning (and they say as much), the Court would have no basis for 
exempting the Board from a unitarist interpretation of Article II.270 

 

and selling securities in the open market and setting the rates at which it lends money to 
banks.”). 
 265. By and large, Bamzai and Nielson’s article supports the conclusion that the Federal 
Reserve Act is inconsistent with UET.  For example, if Bamzai and Nielson are committed—
as they often seem to be—to the view that bodies that exercise governmental power to regulate 
nongovernmental persons must be subject to presidential control, then there is simply no 
saving the Board or the FOMC.  After all, pretty much all these entities do is regulate 
nongovernmental persons. See discussion supra Part I.B.3.  Bamzai and Nielson proceed as if 
one might remove the Board’s “regulatory functions” and leave it with “functions of the sort 
exercised by the First and Second Banks,” but none of the latter functions are within the 
Board’s purview to begin with. Bamzai & Nielson, supra note 29, at 908. 
 266. Bamzai & Nielson, supra note 29, at 906 (footnote omitted). 
 267. See id. at 908–09. 
 268. Id. at 908. 
 269. Id. at 905.  It also includes the power to “issue fines,” “inspect banks,” examine “banks 
for compliance with statutory and regulatory law,” “[p]revent[] counterfeiting and the like,” 
and enhance “[c]onsumer [p]rotection.” Id. at 905–07. 
 270. See, e.g., id. at 908 (“[B]ecause at least some of the Fed’s activities go beyond those 
of the First and Second Banks, there is a significant argument under Seila Law and Collins 
that the President can remove the Fed Chair, Fed Vice Chairs, Board of Governors, and 
perhaps others who are involved in the Fed’s quintessential regulatory functions.”). 
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Second, were it created, this new Fed would be a shell of its current self 
when it comes to monetary control—easily the weakest major central bank 
in the world.  Bamzai and Nielson suggest that the Fed is able to conduct 
“monetary policy” simply using the banking powers possessed by the BUS:  
the power to issue notes, create deposits, buy and sell assets, and lend on 
collateral.271  But these are merely the operational aspects of twenty-first 
century monetary policy. 

It is not true that the Fed “largely performs” its “core mission” of 
“monetary policy” through open market operations (OMOs).272  The Fed 
stopped adjusting short-term interest rates using OMOs in 2008.273  It now 
uses a “floor system” in which it pushes overnight interest rates up by 
requiring FRBs to pay interest on balances that banks hold in their deposit 
accounts at the FRBs.  These are called “reserve balances” and the interest is 
called “interest on reserves” (IOR).274 

Nor is it wholly accurate to say that the Fed “largely” conducted monetary 
policy through OMOs before 2008.  While the Fed did push around overnight 
interest rates by buying and selling Treasury securities, the relatively small 
amount of buying and selling had this effect only because the Fed also 
imposed reserve requirements on banks.275  The combination of OMOs with 
reserve requirements produced monetary control.276  The Fed adjusted the 
supply of reserves by buying or selling Treasuries.  Buying Treasuries would 
create new reserves out of thin air, and selling Treasuries would destroy 
reserves—but it could have achieved the same effect by changing reserve 
requirements.  In other words, the Board could have conducted its overnight 
interest rate policy by promulgating a new binding regulation on 
investor-owned banks.  It is not, as Bamzai and Nielson state, that open 
market operations are “much more sophisticated today.”277  It is that the First 
and Second Banks did not conduct open market operations.  They bought 
and sold securities for profit.278  The Fed, prior to 2008, bought and sold 
securities as a form of coercive regulation.279 

Without the power to regulate bank balance sheets, especially to control 
their leverage, the Fed could be forced to raise interest rates much higher to 
rein in excessive expansion.  And without the power to relax regulatory 
constraints, policymakers could find themselves pushing on a string more 
often. 

 

 271. See, e.g., id. (characterizing “the Fed’s role in influencing monetary policy” as a 
function that arguably does not require “executive power” because it is analogous to the 
activities of the First and Second Banks). 
 272. See Morgan Ricks, Money as Infrastructure, 2018 COLUM. BUS. L. REV. 757, 773, 781. 
 273. See id. 
 274. See id. at 787. 
 275. See id. at 773–81. 
 276. Id; see also Jeremy C. Stein, Monetary Policy as Financial Stability Regulation, 127 

Q.J. ECON. 57, 59 (2012). 
 277. Bamzai & Nielson, supra note 29, at 906. 
 278. See discussion supra Part I.B.3. 
 279. See Ricks, supra note 272, at 773–81. 
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Third, the independence of Bamzai and Nielson’s pared-down Fed would 
be illusory because, in our system of investor-owned banks, bank regulation 
is monetary policy and can be used to affect the rate of expansion of the 
money supply.  Leverage ratios, capital requirements, and reserve 
requirements are all, in effect, regulations related to the availability of money 
and credit in the economy.280  Assuming a split, whatever executive agency 
left in charge of regulating and supervising the banking system could conduct 
its own expansionary or contractionary monetary policy that might run 
counter to the stance the Federal Reserve takes through the FRBs. 

Fourth, the Baude-Bamzai-Nielson carve-out does not justify insulating 
even a pared-down Fed.  The immediate problem is that open market 
operations and bank lending—the activities analogous to the First Bank—are 
carried out by the Federal Reserve Banks, which are formally private and are 
not at issue.  The Board and the FOMC, which are at issue, are not banks and 
do not exercise banking powers.281  They are regulators:  they regulate FRB 
open market operations and FRB lending.282 

Bamzai and Nielson’s article offers two possible paths out of this 
quagmire.  Neither works.  The first, on my reconstruction, is to collapse the 
Board, the FOMC, and the FRBs into a single entity for constitutional 
purposes.  On that approach, removal-protected government officials at the 
Board and FOMC can properly regulate the Federal Reserve Banks in their 
conduct of OMOs and bank lending as long as the Board and FOMC regulate 
nothing and no one else.283 

But there is a logical gap between “the founders thought that the First Bank 
could constitutionally buy and sell securities despite being independent of 
the president” and “the founders would have thought that the First Bank 
could constitutionally buy and sell securities despite being independent of 
the president—if the First Bank had, in fact, been owned 100 percent by the 
federal government.”  True, as Bamzai and Nielson say, the example of the 
First and Second Banks shows us that “[b]uying and selling securities and 
deciding the rate at which [a bank] will lend money to other banks . . . do[es] 
not require sovereign power.”284  We know this, of course, because 
JPMorgan Chase is doing these things every day and no one is worrying that 
it is impermissibly exercising sovereign power—even though it has a federal 
bank charter just like the one granted to the BUS. 

 

 280. See MORGAN RICKS, THE MONEY PROBLEM:  RETHINKING FINANCIAL REGULATION 
15–22, 56–60 (2016). 
 281. See discussion supra Part I.B.3. 
 282. See 12 U.S.C. §§ 248, 263. 
 283. Board and FOMC rules and orders would be permissible because the Fed would just 
be a single entity for constitutional purposes, in effect converting their final agency actions 
into mere internal agency directives.  We would, therefore, ignore the fact that the Board and 
FOMC are not actually part of the FRBs and treat them as the functional board of directors of 
those banks.  Thus, the Fed would be constitutionally permissible if it is equivalent to what 
the Bank of the United States would have been if its entire board of directors had been 
presidentially appointed with the advice and consent of the Senate and subject to removal by 
the president only for cause. 
 284. Bamzai & Nielson, supra note 29, at 906. 
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But it does not follow that a federally chartered bank that was 
government-owned and controlled would not have been thought to exercise 
“sovereign power” and to be engaged in “executive” activity by Hamilton 
and the legislators who chartered the First Bank.  Indeed, the treatise relied 
on by Bamzai and Nielson supports the opposite conclusion.285  Had 
Congress decided to create a government bank rather than an investor-owned 
bank, the bank would have been “public” not “private” for purposes of 
constitutional law.  In other words, yes, the First Bank was “independent” of 
the president, but it was a for-profit, investor-owned bank.286  It was not a 
government entity carrying out government policy while operating apart 
from the president.  The permissibility of the former tells us next to nothing 
about the permissibility of the latter.287 

The second potential attempt at sidestepping this problem (that the First 
Bank was simply private) is to say that, actually, today’s Board and FOMC 
are also really just private.  In other words, they are not covered by UET in 
the same way that the First Bank was not covered. 

The path goes awry at several points.  Here is why Bamzai and Nielson 
propose we treat the FOMC as private: 

From a structural perspective, the most salient characteristic of the FOMC 
is that a majority of its members (the seven Board members) appear to be 
federal government officials, whereas a minority (five) are representatives 
of the arguably private Reserve Banks.  If simple majority rule by voting 
members would convert the FOMC into a governmental body subject to the 
Appointments Clause and Seila Law and Collins, then the organization’s 
structure poses constitutional complications.  If, however, significant 
private representation by the Reserve Bank members is sufficient to treat 
the FOMC as a whole as a private entity—as Angell and Ames and 
Chancellor Kent suggested—then its structure might pass constitutional 
muster.  The private participation of the Reserve Banks, in other words, 
might render the FOMC sufficiently similar to the structure of the First and 
Second Banks.288 

This argument does not cohere.  First, the Fed’s governors are principal 
officers of the United States, full stop.289  They do not just “appear to be 
federal government officials”290—they are.  Second, the FOMC is a 
governmental body.291  It is not a bank.  It is not a corporation.  It is formally 
part of the government.  It has governmental powers to regulate formally 

 

 285. See JAMES KENT, 2 COMMENTARIES ON AMERICAN LAW 222 (1827) (“A bank, created 
by the government, for its own uses, and where the stock is exclusively owned by the 
government, is a public corporation.”). 
 286. See discussion supra Part I.B.1. 
 287. It bears noting that as a matter of constitutional law, I think the latter would have been 
allowed.  But that is because UET is inconsistent with the predominant founding era 
understandings of the Constitution. See supra note 72. 
 288. Bamzai & Nielson, supra note 29, at 903. 
 289. See supra note 219 and accompanying text. 
 290. Bamzai & Nielson, supra note 29, at 903. 
 291. See discussion supra Part I.B.3. 
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private banks (the FRBs),292 and it is subject to a statutory mandate, the same 
as the Board’s.293 

Third, Joseph Angell, Samuel Ames, and Chancellor James Kent do not 
suggest that “significant private representation by the Reserve Bank 
members [would be enough] to treat the FOMC as a whole as a private 
entity.”294  These nineteenth-century writers examined 
government-chartered, investor-owned business corporations and considered 
whether the government’s ownership of shares in these corporations would 
be enough to convert them (formally private entities) into public entities for 
legal purposes.  What they say is that, where the government is just another 
(minority) owner, its ownership does not convert a corporation into a 
sovereign entity.295 

This analysis is inapposite.  The government owns no shares in the FOMC.  
No one owns shares in the FOMC.  It is not a body corporate.  It cannot 
conduct banking operations.  It is a regulatory body.  Ames and Chancellor 
Kent have nothing to say about when a regulatory body becomes private 
because it has some members on it who were, in part, selected by 
nongovernmental actors.296  And if we did want to extend the 
Angell-Ames-Kent principle to this context, courts would surely conclude 
that the FOMC is public.297 

 

 292. See 12 U.S.C. § 263.  Bamzai and Nielson write: 
The court observed that the original version of the FOMC, under the 1933 statute, 
‘was privately dominated, consisting solely of representatives of the twelve Reserve 
Banks,’ but that some members of Congress favored ‘greater governmental control 
over disposition of Reserve Bank funds,’ leading to the 1935 act’s addition of the 
Board members. 

Bamzai & Nielson, supra note 29, at 904 (quoting Riegle v. Fed. Open Mkt. Comm., 656 F.2d 
873, 875–76 (D.C. Cir. 1981)).  But this point is inapposite.  The FOMC was a statutory 
replacement for an informal body created by the FRBs in the 1920s. See MINUTES OF THE 

COMMITTEE OF GOVERNORS ON CENTRALIZED CONTROL OF PURCHASES AND SALES OF 

GOVERNMENT SECURITIES BY FEDERAL RESERVE BANKS, MINUTES 2 (1922). 
 293. See 12 U.S.C. § 225a (“The Board of Governors of the Federal Reserve System and 
the Federal Open Market Committee shall maintain long run growth of the monetary and credit 
aggregates commensurate with the economy’s long run potential to increase production, so as 
to promote effectively the goals of maximum employment, stable prices, and moderate 
long-term interest rates.”). 
 294. Bamzai & Nielson, supra note 29, at 903. But see infra note 295. 
 295. See, e.g., KENT, supra note 285, at 222 (“But a bank, whose stock is owned by private 
persons, is a private corporation, though its objects and operations partake of a public nature.  
The same thing may be said of insurance, canal, bridge and turnpike companies.  The uses 
may, in a certain sense, be called public, but the corporations are private, equally as if the 
franchises were vested in a single person.”); JOSEPH K. ANGELL & SAMUEL AMES, A TREATISE 

ON THE LAW OF PRIVATE CORPORATIONS AGGREGATE 23–24 (2d ed. 1843). 
 296. What we have here is a potential private nondelegation problem, which Bamzai and 
Nielson acknowledge in passing, and which others have argued in court. See Bamzai & 
Nielson, supra note 29, at 903. See generally, e.g., Riegle v. Fed. Open Mkt. Comm., 656 F.2d 
873 (D.C. Cir. 1981); Reuss v. Balles, 584 F.2d 461 (D.C. Cir. 1978). 
 297. Not only is a majority of the FOMC comprised of public officials, but the “private” 
members are only formally private.  The Justice Department’s Office of Legal Counsel 
considers them public, inferior officers of the United States because they are selected jointly 
by the Board and removable by the Board.  Appointment and Removal of Federal Reserve 
Bank Members of the Federal Open Market Committee, 43 Op. O.L.C. 263, 264 (2019). 
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Bamzai and Nielson also offer some alchemy for the Board:  “The potential 
remaining question is whether the Board’s interconnected relationship with 
the Reserve Banks and the FOMC, along with the Board’s functions, permit 
the characterization of the Board as something of a hybrid entity that is 
sufficiently related to the private nature of other components of the Fed.”298  
What Bamzai and Nielson describe as the “potential remaining question” is, 
however, the core question—really the only question that matters.  Is the 
statutory limit on the president’s power to remove the seven governors, the 
only principal officers in the Federal Reserve System, constitutionally 
permissible under UET? 

Bamzai and Nielson’s claim seems to be that the answer would be yes 
(provided that, as they later elaborate, all the other regulatory functions are 
statutorily removed) because (1) the Board is “interconnected” with the 
FRBs and the FOMC, (2) and its functions are special, (3) so therefore it is a 
“hybrid entity that is sufficiently related to . . . private . . . components” (4) to 
count as outside the government for constitutional purposes (or as Baude puts 
it, not to count as “executive power”).299 

There are several problems with this argument.  First, “interconnected” is 
an imprecise way of describing the relevant relationships.  The Board is 
“interconnected” with the FRBs in the way that the SEC is interconnected 
with the New York Stock Exchange:  the Board is the primary regulator of 
the FRBs.  It is also odd to say that the Board is “interconnected” with the 
FOMC; it holds a controlling share of the votes on the committee.300 

Second, what exactly about the Board’s functions matters?  That it 
regulates investor-owned enterprises?  Many independent boards and 
commissions regulate investor-owned enterprises.301 

Third, why do the first three propositions of the argument, which amount 
to noting that the Board regulates private organizations (the FRBs and 
others), make it a “hybrid” entity?  The Board is a government agency led 
entirely by principal officers.302  How does closely regulating private 
enterprises convert a public agency into a “hybrid” or “quasi-private” entity 
(to use the Supreme Court’s term)?303 

 

 298. Bamzai & Nielson, supra note 29, at 904–05. 
 299. See id. at 904–08; see also Baude, supra note 30. 
 300. See 12 U.S.C. § 263(a). 
 301. Consider, for example, the FDIC, which has a similar set of regulatory authorities to 
the Federal Reserve Board.  The FDIC examines and supervises banks, promulgates capital 
and liquidity requirements, and levies penalties. See id. §§ 1817, 1820a, 1828.  Its powers are 
actually more confined to the banking system than the Board’s.  The FDIC is also a corporation 
(albeit a government-owned one). See id. § 1811.  The FDIC also seems pretty 
“interconnected” with private federal instruments (the national banks)—more interconnected 
than the Board.  After all, the FDIC sits in direct privity with them:  it insures their deposit 
balances for a fee. See id. § 1815.  Is the FDIC a hybrid entity?  Does it count as outside the 
government for constitutional purposes? 
 302. See discussion supra Part I.B.3. 
 303. See, e.g., Bamzai & Nielson, supra note 29, at 907–08 (“[T]o the extent that there is 
evidence that the First or Second Banks engaged in certain activities, Seila Law’s method of 
analysis may permit a form of independence for an entity like the Fed that engages in those 
activities today.”).  Seen in this light, Bamzai and Nielson’s treatment of the Board appears to 
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At the end of the day, this reasoning is neither formalist nor unitarist.  
Investor-owned and controlled banks do not exercise government power.  
Government-owned and controlled banks do.  The First Bank arrangement is 
consistent with UET, and the Board arrangement is not.  It is possible to 
identify a level of generality where an analogy can be drawn between the 
Banks of the United States and the Federal Reserve Board.  The leaders of 
both organizations are the people outside of Congress with the greatest ability 
to influence the supply of money in the economy.  And in both cases, 
Congress designed such influence to be exercised outside the control of 
partisan, political actors like the president.  However, this level of generality 
is too high for a theory of government power like UET.  The problem is that 
the First Bank neither executed the law nor had a policy mandate:  it 
influenced the supply of money by conducting a banking business with the 
public.  It would be held accountable, Hamilton thought, by market forces 
and by the secretary of the treasury, who would be empowered to audit the 
First Bank’s books.304  The Board is neither a bank nor a business.  It 
regulates banks, like the Bank of the United States, to temper and channel 
their influence over the supply of money.  The analogous authority at the 
founding was the secretary of the treasury, and the secretary served at the 
pleasure of the president.305 

D.  Monetary Policy Is 
Legislative Power 

A fourth solution attempts to resolve some of the problems with the third—
that the Board and the FOMC are public bodies, not private corporations, and 
that banking activities involve the exercise of government power when they 
are conducted by the government.306  The idea is simple:  the Board and the 
FOMC exercise legislative power and therefore Congress can insulate the 
exercise of that power from the president through for-cause removal 
provisions.307 

Here is how Professors Andrew T. Levin and Christina Parajon Skinner 
put it: 

 

outline an argument for excluding from “executive power” all regulation of private enterprise.  
It is because I do not believe this is their contention that I proposed at the outset integrating 
into their argument something about the Bank of the United States.  The additional step, I 
think, would be between (3) and (4) and would be the claim that the overall complex resembles 
the private BUS, which was accepted by policymakers in the 1790s. 
 304. See HAMILTON, supra note 82, at 96 (“The keen, steady, and, as it were, magnetic 
sense of their own interest as proprietors, in the directors of a bank, pointing invariable to its 
true pole, the prosperity of the institution, is the only security that can always be relied upon 
for a careful and prudent administration.”); id. at 96 (“[T]he ordinary rules of prudence require, 
that the Government should possess the means of ascertaining, whenever it thinks fit, that so 
delicate a trust is executed with fidelity and care.”); id. at 103 (“The officer at the head of the 
treasury department of the United States, shall . . . have a right to inspect . . . the books of the 
bank.”). 
 305. See Act of Sep. 2, 1789, ch. 12, § 1, 1 Stat. 65, 65. 
 306. See Levin & Skinner, supra note 32, at 1777. 
 307. See id. at 1777, 1799 n.153. 
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Unlike other administrative agencies, the Fed is not engaged in the work of 
assisting the executive in its duty to “take care” that the law is enforced.  In 
particular, [through] its monetary policy operations, the Fed both regulates 
the value of money and actively borrows from the public to fund itself by 
issuing federal reserve notes, bank reserves, and other forms of short-term 
money-like liabilities to nonbanks.308 

On Levin and Skinner’s account, “the U.S. Constitution specifically gave 
these powers”—the power to regulate money and borrow—“to the 
legislature, not the executive.”309  They point especially to Article I, 
Section 8—the Coinage Clause—which provides that Congress shall have 
the power “[t]o coin Money, regulate the Value thereof, and of foreign Coin, 
and fix the Standard of Weights and Measures.”310  The Fed’s exercise of 
authority pursuant to this power is, Levin and Skinner conclude, the 
“exclusive prerogative of the legislature.”311 

But Levin and Skinner contort formalism beyond all recognition.312  Let’s 
begin with a minor point.  Executive power under both current doctrine and 

 

 308. Id. at 1772. 
 309. Id. at 1777. 
 310. Id. at 1778 (alteration in original) (quoting U.S. CONST. art. I, § 8, cl. 5). 
 311. Id. 
 312. They also make a number of mistakes about the Federal Reserve and its history.  For 
example: 

1. They cite M‘Culloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819), for the proposition 
that, “[a]lthough the Constitution assigned the coinage power to Congress, there was 
longstanding precedent . . . for delegating that authority to a federally created entity.” 
Levin & Skinner, supra note 32, at 1780.  But M‘Culloch never mentions the Coinage 
Clause.  Nor does it mention whether Congress has the power to create a bank 
regulator like the Federal Reserve Board (or FOMC).  Instead, the case addresses 
whether Congress can charter an investor-owned corporation to assist with the 
government’s “fiscal operations.” M‘Culloch, 17 U.S. (4 Wheat.) at 422.  And it 
relies on the Necessary and Proper Clause and the powers of the government 
generally. See id. at 324–25. 

2. They say that prior to the Banking Act of 1935, the Board had “been merely an 
oversight body.” Levin & Skinner, supra note 32, at 1782.  But the Board had 
substantial regulatory powers under the initial law. See discussion supra Part I.B.3. 

3. They argue that “Congress did not specify a mandate for the FOMC until long after 
the FOMC’s creation” and that “the FOMC remained without a statutory mandate for 
the next four decades [after 1937].” Levin & Skinner, supra note 32, at 1784–85.  But 
Congress did specify a mandate for the FOMC in the Banking Act of 1933, when the 
body was created.  Specifically, it required that “[t]he time, character, and volume of 
all purchases and sales of paper described in section 14 of this Act as eligible for 
open-market operations shall be governed with a view to accommodating commerce 
and business and with regard to their bearing upon the general credit situation of the 
country.” Banking Act of 1933, ch. 89, § 8, 48 Stat. 162, 168. 

4. They write, “[i]n lieu of receiving an appropriation from Congress as other agencies 
do, however, the Fed directly exercises this aspect of Congress’s Article I power to 
fund itself.” Levin & Skinner, supra note 32, at 1788.  While it is true that Congress 
does not appropriate funds for the Federal Reserve Board on an annual basis, 
constitutionally speaking, Congress has appropriated funds for the Federal Reserve 
Board and FOMC by authorizing the Board to levy assessments on the Federal 
Reserve Banks. See 12 U.S.C. § 243.  Congress has done something similar for other 
government agencies such as the FDIC and the OCC. See id. §§ 16, 1817.  That does 
not mean that the Federal Reserve Board or these other regulators directly exercise 



2026] THE UNITARY EXECUTIVE  2133 

unitary theory goes well beyond “enforc[ing]” the law.  Even if all of the 
Fed’s enforcement functions, with respect to member banks and bank 
holding companies, were stripped or rendered subject to presidential 
control—as Skinner seems to advocate in separate work313—the Board and 
the FOMC still regulate the Federal Reserve Banks and have enforcement 
powers over them.314  Even if they did not, when the Treasury Department 
sells bonds or the U.S Department of Energy lends money, these are 
considered executive activities even though there is no enforcement 
component.  Similarly, the Take Care Clause does not pertain solely to law 
enforcement; it pertains to executing the law, which includes carrying out a 
statutory mandate through lending or borrowing as well.315 

Second, under current doctrine and unitary theory, Congress cannot 
delegate legislative power to “administrative agencies,” full stop.  Levin and 
Skinner cite Wayman v. Southard316 for the proposition that Congress can 
“delegate powers,” but they mistake the holding.317  When Congress 
“delegates” power to an administrative agency, it delegates governmental 
power, not legislative power, and the agency that exercises this delegated 
power is said to exercise “executive power.”318  Were the power to regulate 
the value of money an “exclusive” power of the legislature, as Levin and 
Skinner at one point state,319 then Congress would have to exercise the power 
itself through enacting legislation.  This would mean that adjusting 
short-term interest rates, for example, would require an act of Congress. 

Third, and relatedly, Levin and Skinner’s approach to Article I, Section 8 
is simply inconsistent with separation-of-powers formalism in general and 
unitary theory in particular.  It is true that the Constitution gives Congress 

 

Article I power. See CFPB v. Cmty. Fin. Servs. Ass’n of Am., 144 S. Ct. 1474, 1488 
(2024). 

5. They claim that “the federal courts recognize that the Fed is carrying out the work of 
Congress, not the president.” Levin & Skinner, supra note 32, at 1772.  However, 
they do not cite a case in which federal courts recognize this (at least not in the 
relevant sense), nor am I aware of one. 

 313. See Christina Parajon Skinner, The Independence of Central Bank Supervision, 77 
ADMIN. L. REV. 635, 643–44 (2025) (“[C]entral bank supervision is best understood as the 
exercise of executive power . . . .  [Therefore,] the U.S. President should be able to remove 
officers with key supervisory duties, such as the [Vice Chair for Supervision] and Reserve 
Bank presidents, with whom he disagrees.”).  One problem with this argument is that the vice 
chair and the Reserve Banks do not actually exercise any governmental power on their own.  
The relevant powers are exercised or delegated by the Board. See 12 U.S.C. § 248(k).  
Therefore, if supervision is executive power in the relevant sense, then the president should 
be permitted to remove the entire Board, not just the vice chair for supervision. 
 314. See 12 U.S.C. § 248. 
 315. See U.S. CONST. art. II, § 3.  Many agencies lend and borrow, such as the Small 
Business Administration (SBA), Department of Treasury, and U.S. Department of Education. 
See 15 U.S.C. §§ 636, 695; 31 U.S.C. §§ 3102–06; 20 U.S.C. § 1071.  Incidentally, the Board 
is not one such agency; it has no lending or borrowing authority.  The FRBs are the 
components of the Fed that can lend and borrow. 
 316. 23 U.S. (10 Wheat.) 1 (1825). 
 317. Levin & Skinner, supra note 32, at 1784 (citing Wayman, 23 U.S. (10 Wheat) at 43). 
 318. See City of Arlington v. FCC, 569 U.S. 290, 304–05 n.4 (2013). 
 319. Levin & Skinner, supra note 32, at 1778. 



2134 FORDHAM LAW REVIEW [Vol. 94 

the power to “coin Money [and] regulate the Value thereof.”320  However, 
when Congress passes a law in exercise of that power—creating officials 
outside of the legislature and authorizing those officials to take certain 
actions to carry out a legislative scheme—those officials are engaged in 
executing the law, not exercising legislative power.321  The power of 
Congress in Article I is to legislate to regulate the value of money.322  The 
power of the Fed, created pursuant to legislation, is to execute on that 
legislative plan.  It is executive power. 

To adopt Levin and Skinner’s approach to Section 8 would collapse much 
of unitary theory.  Just as Clause 5 of Section 8 grants Congress the power to 
regulate the value of money,323 Clause 7 grants Congress the power to 
“establish Post Offices and post Roads.”324  This postal power is not just 
considered to be executive power when exercised by officials outside of the 
legislature:  the Supreme Court in its most unitarist opinion, Myers v. United 
States,325 treated the postal power as a quintessential executive power and 
later described as “purely” executive.326 

Clause 2, meanwhile, grants Congress the power to borrow money on the 
credit of the United States,327 which Levin and Skinner mention and cite.328  
Putting aside whether the Fed is even involved in borrowing money on the 
credit of the United States (under current law, it probably is not), the Treasury 
Department is certainly the primary organization engaged in exercising this 
power and no unitarist or formalist would consider the secretary of the 
treasury to be a member of the legislative branch or to be exercising 
legislative power.  Many more examples could be offered, not least Clause 3, 
the Commerce Clause.329  Were agencies that Congress created pursuant to 
Clause 3 considered to be “carrying out the work of Congress, not the 
president” (Levin and Skinner’s words),330 most independent agencies could 
remain independent. 

III.  THE FUNDAMENTAL PROBLEM 

The fundamental problem with attempts to reconcile UET with the Federal 
Reserve Act is that insulating monetary policy from presidential control is an 
application of a different and competing approach to the separation of 
powers.  This part spells out the incompatibility and illuminates the 
functionalist history and tradition that the Federal Reserve follows.  It shows 
how central bank independence is functionalist in two respects:  (1) a narrow 

 

 320. U.S. CONST. art. I, § 8, cl. 5. 
 321. See City of Arlington, 569 U.S. at 304–05 n.4. 
 322. See U.S. CONST. art. I, § 8, cl. 5. 
 323. Id. 
 324. Id. art. I, § 8, cl. 7. 
 325. 272 U.S. 52 (1926). 
 326. Id. at 99. 
 327. U.S. CONST. art. I, § 8, cl. 2. 
 328. Levin & Skinner, supra note 32, at 1769, 1772 n.11, 1786. 
 329. U.S. CONST. art. I, § 8, cl. 3. 
 330. Levin & Skinner, supra note 32, at 1772. 
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and widely acknowledged one—it is a prudential measure to limit inflation; 
and (2) a deeper, largely overlooked one—it is a means, in a 
structural-constitutional sense, to preserve the ability of the legislature to 
constrain the executive using the power of the purse. 

A.  The Prudential Dimension 

Following high inflation in the 1970s, an economic literature emerged 
examining the relationship between institutional design and macroeconomic 
outcomes.  It argues that governments can best effectuate monetary policy by 
delegating it to a body insulated from elected officials, including the 
president.331  Such insulation helps to mitigate a “time inconsistency” 
problem.332  Time inconsistency problems arise whenever policymakers have 
incentives to deviate from an optimal policy to derive short-term benefits.  
From this standpoint, presidential control of monetary policy is dangerous 
because presidents have clear incentives to boost economic performance in 
the run-up to elections, even at substantial long-term economic cost.333  And 
on this view, merely the possibility of future presidential “juicing” is enough 
to cause market participants to expect higher inflation over the long term, 
putting immediate upward pressure on prices. 

Establishing independent monetary authorities is one way political leaders 
counteract this dynamic.  They “tie themselves to the mast.”334  “Mast Tying” 
allows the government to credibly commit to resisting short-term pressures 
in the future.  Empirical research suggests that this strategy is associated with 
lower inflation expectations and better economic outcomes.335 

The idea is functionalist.  It maintains that a particular institutional design 
is conducive rather than harmful to the goal of checking and balancing the 
exercise of governmental power.  Specifically, presidential control of Fed 
officials would threaten separation-of-powers values by leading to harmful 
outcomes, including executive aggrandizement and electoral entrenchment 

 

 331. See generally Alberto Alesina & Lawrence H. Summers, Central Bank Independence 
and Macroeconomic Performance:  Some Comparative Evidence, 25 J. MONEY, CREDIT & 

BANKING 151 (1993); Kenneth Rogoff, The Optimal Degree of Commitment to an 
Intermediate Monetary Target, 100 Q.J. ECON. 1169 (1985); Robert J. Barro & David B. 
Gordon, Rules, Discretion, and Reputation in a Model of Monetary Policy, 12 J. MONETARY 

ECON. 101 (1983). 
 332. Robert H. Strotz initially described the time consistency problem. See generally R. H. 
Strotz, Myopia and Inconsistency in Dynamic Utility Maximization, 23 REV. ECON. STUD. 165 
(1955).  See also Finn E. Kydland & Edward C. Prescott, Rules Rather Than Discretion:  The 
Inconsistency of Optimal Plans, 85 J. POL. ECON. 473, 477–79 (1977); JON ELSTER, ULYSSES 

AND THE SIRENS:  STUDIES IN RATIONALITY AND IRRATIONALITY 65–77 (1979). 
 333. See Burton A. Abrams, How Richard Nixon Pressured Arthur Burns:  Evidence from 
the Nixon Tapes, 20 J. ECON. PERSPS. 177, 178 (2006). 
 334. Cf. CONTI-BROWN, supra note 216, at 2. 
 335. See, e.g., Ana Carolina Garriga & Cesar M. Rodriguez, Central Bank Independence 
and Inflation Volatility in Developing Countries, 78 ECON. ANALYSIS & POL’Y 1320, 1320 
(2023); Cristina Bodea & Raymond Hicks, Price Stability and Central Bank Independence:  
Discipline, Credibility, and Democratic Institutions, 69 INT’L ORG. 35, 37 (2015); Alex 
Cukierman, Steven B. Webb & Bilin Neyapti, Measuring the Independence of Central Banks 
and Its Effect on Policy Outcomes, 6 WORLD BANK ECON. REV. 353, 375–76 (1992). 
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(through improper monetary easing).  Notably, whether forms of government 
power are mixed is not relevant to this analysis; nor is it dispositive that the 
Federal Reserve Board is or is not under the supervision of the president.  
What matters is how the arrangement works in practice and whether it 
disrupts the ability of other constitutional actors to carry out their 
responsibilities and check the abuse of governmental power. 

Interestingly, some prominent exponents of UET seem to accept the Mast 
Tying theory.336  But if the theory is correct, it poses two serious problems 
for UET. 

First, Mast Tying does not apply only to monetary policy.  It can justify 
the insulation of many other government officials from presidential at-will 
removal.  Consider a few examples: 

• Resolution Authorities.  The failure of large financial institutions has 
substantial short-term negative effects.  These effects create a 
powerful incentive for political actors to prefer bailouts even where 
allowing creditors to take losses is a better long-term course.  
Importantly, as with monetary policy, perceptions that political actors 
will conduct bailouts in the future can lead firms to take too much risk 
today.337  To mitigate this problem, Congress designed the resolution 
process for failing banks and nonbank financial institutions to depend 
on decisions by agencies like the FDIC, an independent multimember 
commission.  Invalidating the removal limits for FDIC officials could 
materially increase risk-taking in the financial sector, with net costs to 
the public.338 

 

 336. For example, Justice Kavanaugh gestured toward it in oral argument in Slaughter 
when he said that the Federal Reserve could be distinguished based on “history and tradition 
and function.” Transcript of Oral Argument at 48, Trump v. Slaughter, No. 25-332 (U.S. Dec. 
8, 2025) (emphasis added).  In 2009, then-Judge Kavanaugh wrote that “the Federal Reserve 
Board may be one example, due to its power to directly affect the short-term functioning of 
the U.S. economy by setting interest rates and adjusting the money supply,” of an agency for 
which it “may be worthwhile to insulate” decision-making from “direct presidential oversight 
or control.” Brett M. Kavanaugh, Separation of Powers During the Forty-Fourth Presidency 
and Beyond, 93 MINN. L. REV. 1454, 1474 (2009); see also McConnell, supra note 31 (citing 
the fear of economists “that a president with control over the Fed could manipulate interest 
rates for short-term political advantage—such as by stimulating the economy just before an 
election—at the expense of long-term consequences, such as inflation”). 
 337. See Nicolò Fraccaroli, Rhiannon Sowerbutts & Andrew Whitworth, Does Regulatory 
and Supervisory Independence Affect Financial Stability?, J. BANKING & FIN., Jan. 2025, at 
1, 2; see also Brief for Experts on Law, Finance, and Economics as Amici Curiae in 
Opposition to the Application to Stay the Preliminary Injunction at 16–18, Trump v. Cook, 
No. 25A312 (U.S. Sep. 25, 2025) [hereinafter Brief for Experts on Law, Finance, and 
Economics] (explaining that Congress required two independent agencies to sign off on steps 
that would limit creditor losses at a financial institution to avoid a moral hazard dynamic that 
could lead to excessive risk-taking by firms). 
 338. See Brief for Experts on Law, Finance, and Economics, supra note 337, at 13–14.  
Similarly, the SEC, an independent agency, regulates capital markets.  Political actors may 
have incentives to change capital markets rules to spur current growth or stock market 
appreciation at the expense of long-term economic investment.  Even the perception that 
presidents could directly alter SEC policy to extract short-term gains could therefore 
permanently degrade the investment climate. Cf. Joel Seligman, John Coates, John C. Coffee, 
Jr., James D. Cox, Jill E. Fisch & Merritt B. Fox, Shadow SEC:  The Value of an Independent 
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• Financial Stability Regulators.  It can be costly in the short term to 
prevent catastrophic financial crises.  Prevention requires limits on 
financial sector innovation and leverage that may stop the economy 
from running “hot.”  Independent financial regulators are more likely 
than political actors, like the president, to constrain speculative 
financial activity during boom periods for the same reason that 
independent monetary authorities are more likely to raise short-term 
interest rates to stop the economy from overheating.  U.S. bank 
regulators and financial market regulators—such as the SEC, 
Commodity Futures Trading Commission (CFTC), FDIC, and Federal 
Reserve Board—have a range of authorities designed to promote 
financial stability over time; Congress structured each as an 
independent multimember commission.339 

• Health and Safety Risk Regulators.  Excessive risk-taking in the 
financial sector is not the only risk-taking that poses significant 
negative externalities on the public.  The government also undertakes 
health and safety regulation of airlines, nuclear power plants, and the 
emission of highly hazardous pollutants.340  The relevant precautions 
are immediately costly, and their benefits are measured in bad 
outcomes that never materialize.341  Presidents, because of their short 
term in office, have an incentive to trade off very low-likelihood, 
high-cost events in favor of the short-term boost to economic growth 
associated with relaxing restrictions.  For example, a president in 
control of health and safety regulators might prefer a policy that 
increases throughput at airports and reduces flight delays, even when 
doing so increases the long-term risks of a deadly crash.  The 
widespread perception that health and safety regulators are subject to 
this sort of harmful political influence could prompt a loss of 
confidence by consumers and investors, even before any adverse 
regulatory decisions are actually made. 

 

SEC, CLS BLUE SKY BLOG (Feb. 24, 2025), https://clsbluesky.law.columbia.edu/2025/02/24/ 
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 339. See, e.g., 12 U.S.C. § 3907 (requiring, inter alia, the Federal Reserve Board and FDIC 
to make bank capital standards countercyclical); id. § 5365 (authorizing countercyclical 
prudential standards for designated nonbanks); id. §§ 5462–5464 (providing for SEC and 
CFTC oversight of systemically important financial market utilities); Fraccaroli, Sowerbutts 
& Whitworth, supra note 337, at 2. See generally Hilary J. Allen, The SEC as Financial 
Stability Regulator, 43 J. CORP. L. 709 (2018). 
 340. See, e.g., 49 U.S.C. §§ 44701–44718 (Federal Aviation Administration safety 
regulation); 42 U.S.C. §§ 2131–2140 (Atomic Energy Act licensing); id. §§ 7411–7420 
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CASS R. SUNSTEIN, RISK AND REASON:  SAFETY, LAW, AND THE ENVIRONMENT (2002). 
 341. These dynamics have received significant attention with respect to the governance of 
financial firms, which can generate greater profits in the short term by foregoing steps to limit 
long-term vulnerabilities. See generally, e.g., PATRICK BOLTON, HAMID MEHRAN & JOEL 

SHAPIRO, FED. RSRV. BANK OF N.Y., STAFF REP. NO. 456, EXECUTIVE COMPENSATION AND 
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• Data Collectors.  The government uses its unique position to produce 
high quality economic and social statistics, a public good.342  
Presidents, however, have an incentive to manipulate economic 
statistics in the short term to suggest their policies have had beneficial 
effects, even though interfering with data collection undermines 
long-term confidence in those statistics and even the perception that 
those statistics are subject to potential interference could reduce their 
current value. 

A second problem for UET is that Mast Tying validates functionalism as 
a general approach to the separation of powers.  Congress has insulated 
administrators from presidential removal not just to address time 
inconsistency but to improve decision-making in other ways, such as by 
reducing the likelihood of corruption, improving adjudicatory fairness, and 
promoting legal stability.343  Is there anything about the time inconsistency 
problem that makes it constitutionally different from these other goals?  In 
other words, if thinking about how a statutory scheme actually operates to 
distribute power and hold it to account is appropriate for evaluating monetary 
policy arrangements, why not follow the same approach for other statutory 
schemes?  In order to construct, in a constitutional key, a prudential exception 
for the Fed, it is necessary to invoke practical problems of presidential 
aggrandizement and abuse of power.  However, once those have been 
invoked, there is no doctrinally legible reason not to worry about those same 
problems in other statutory schemes. 

B.  The Structural-Constitutional Dimension 

But insulating monetary policy from executive control is not just 
consistent with a functionalist approach to the separation of powers because 
it improves monetary policy.  It is functionalist in a more fundamental sense.  
The framers invested Congress with control over the government’s fiscal 
affairs to serve as a check on the executive, and the legal wall between the 
central bank toolkit and the president is, in fact, a bulwark of that 
constitutional structure.  Were the Supreme Court to collapse that separation, 
it would jeopardize (rather than protect) our tripartite system of government 
by enabling policy outcomes such as an executive inflation tax or government 
expenditures without legislative authorization via the central bank. 

1.  The Power of the Purse as 
a Check on the Executive 

To appreciate the centrality of monetary policy independence to the 
Constitution’s scheme for separating powers, it is necessary, first, to identify 
the role that fiscal policy, and control over it, was designed to play in our 

 

 342. See, e.g., 29 U.S.C. § 1 (providing the duties of the Bureau of Labor Statistics); 15 
U.S.C. § 1516 (authorizing the commerce secretary’s distribution of statistical information). 
 343. See Gensler & Menand, supra note 4, at 59–64; see also Seligman et al., supra note 
338. 
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government’s structure.  To check the executive, the framers imported what 
were then two of the most important building blocks of English 
constitutionalism:  an independent judiciary and legislative control over the 
power of the purse.344  By the time of the Convention, legislative control over 
the power of the purse was already a foundational aspect of most state 
constitutions.345  And it was not just understood to ensure popular assent to 
taxation:  it was also designed to serve as a functional check on the exercise 
(and possible abuse) of executive power.346  As James Madison put it in 
Federalist 58, the power of the purse is “the most compleat and effectual 
weapon with which any constitution can arm the immediate representatives 
of the people, for obtaining a redress of every grievance, and for carrying 
into effect every just and salutary measure.”347 

This checking mechanism—whereby the legislature can leverage the 
power of the purse to influence how the law is executed—was central to the 
constitutional design.348  Alexander Hamilton used this argument to counter 
objections that the executive would be too powerful, explaining that “where 
the purse is lodged in one branch, and the sword in another, there can be no 
danger.”349  As Professor Josh Chafetz explains, it was “the Federalist’s 
strongest rejoinder to Anti-Federalist fears of a tyrannical president.”350 

Importantly, the framers did not expect the power of the purse to be 
self-executing.  They understood from English and state practice that 
Congress would have to use its legislative power to ensure executive 
compliance with its supremacy in fiscal matters.  Hence, the Act to Establish 
the Treasury Department,351 the Anti-Deficiency Act,352 the Miscellaneous 
Receipts Act,353 and the Impoundment Control Act of 1974.354  This “power 

 

 344. This grant is a product of multiple constitutional provisions, including that “[n]o 
money shall be drawn from the Treasury, but in Consequence of Appropriations made by Law; 
and a regular Statement and Account of the Receipts and Expenditures of all public Money 
shall be published from time to time.” U.S. CONST. art. I, § 9, cl. 7. 
 345. See JOSH CHAFETZ, CONGRESS’S CONSTITUTION:  LEGISLATIVE AUTHORITY AND THE 

SEPARATION OF POWERS 55 (2017). 
 346. Id. 
 347. THE FEDERALIST NO. 58, at 394 (James Madison) (Jacob E. Cooke ed., 1961) 
(emphasis added).  Hamilton explained the core powers of Congress and the president as 
follows:  the executive “dispenses the honors” and “holds the sword of the community”; the 
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every citizen are to be regulated.” THE FEDERALIST NO. 78, at 522–23 (Alexander Hamilton) 
(Jacob E. Cooke ed., 1961). 
 348. See Kate Stith, Congress’ Power of the Purse, 97 YALE L.J. 1343, 1344 (1988); Gillian 
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(Jonathan Elliot ed., 2d ed. 1901). 
 350. See CHAFETZ, supra note 345, at 57. 
 351. Ch. 12, 1 Stat. 65 (1789). 
 352. Act of July 12, 1870, ch. 251, 16 Stat. 251. 
 353. Act of Mar. 3, 1849, ch. 110, 9 Stat. 398. 
 354. Pub. L. No. 93-344, 88 Stat. 332; see CHAFETZ, supra note 345, at 58–65. 



2140 FORDHAM LAW REVIEW [Vol. 94 

of the purse law” is a functional application of the Constitution’s separation 
of powers.355 

2.  Central Bank Tools Are Part 
of the Power of the Purse 

The Federal Reserve Act and the central banking toolkit that it establishes 
are an important component of power-of-the-purse law.  This is true, most 
elementally, because money is a tool for conducting the fiscal operations of 
government.  Indeed, one of the main reasons that political authorities create 
money, and regulate its value, is to facilitate taxing and spending.356  And 
concern with the ability to efficiently raise revenues led to the creation of a 
range of U.S. monetary institutions, including the U.S. Mint and the Bank of 
the United States.  As Alexander Hamilton explained in 1798, “how difficult 
and oppressive is the collection even of taxes very moderate in their amount, 
if there be a defective circulation.”357  The Federal Reserve, a later creation, 
is charged explicitly with ensuring that the economy is adequately supplied 
with money,358 which is necessary to maintaining price stability so that the 
monetary unit is an accurate measurement of value.359 

A second way in which the monetary levers are part of the power of the 
purse is that they can be used to impose an inflation tax.360  Although 
Congress charged the Federal Reserve with promoting monetary expansion 
consistent with the economy’s monetary needs, the central banking toolkit 
can of course be used to adopt an excessively expansionary stance.  If the 
central bank fosters the creation of more money than the economy needs, it 
will reduce the value of existing money, imposing an effective tax on the 
holders of money and on creditors who have a legal right to payment in the 
future in nominal terms.  Governments that struggle to levy ordinary taxes 
sometimes resort to inflation taxes given their administrability and opacity.  
The Confederate States Congress, for example, relied primarily on such a tax 
to finance the Civil War.361  A president in control of the central bank could 
impose such a tax today by lowering overnight interest rates below 
macroeconomically appropriate levels—transferring wealth from creditors to 
debtors and reducing the economic value of the federal debt. 

Third, and relatedly, the monetary levers are part of the power of the purse 
because they can be used to finance expenditures.  Governments, as an 

 

 355. The Court badly interfered with this body of law in Bowsher v. Synar. 478 U.S. 714 
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alternative to taxing or borrowing, can and often do print money.362  
Although the Federal Reserve System lacks the legal power to commit funds 
in this way, it has several other authorities that could be used to deploy funds 
to serve fiscal purposes.  First, it has an unlimited balance sheet that it can 
use to purchase various types of financial assets, including government 
debt.363  It has routinely used this power over the past two decades, and a 
president with control over the Federal Reserve could potentially scale these 
activities to fully fund the federal debt and eliminate the need to raise revenue 
through taxation.  The Federal Reserve System also has a collection of 
lending powers, which Congress has expanded over time.364  During the 
COVID-19 pandemic, Congress broadened the Board’s authority to establish 
emergency lending facilities that lend to nonbanks, including state and local 
governments and small and medium-sized enterprises.365  Finally, the Board 
has extensive regulatory and supervisory powers over banks, which are the 
primary issuers of money in the U.S. economy.  The Board could use these 
powers to change who is eligible for bank loans, with potentially vast 
influence over economic activity.366 

All these tools could be used to reduce the bite of the appropriations power.  
An inflation tax or debt monetization could limit the need for the executive 
to go to the legislature for more revenues by depreciating the value of existing 
debts.367  Similarly, central bank lending could be deployed to pursue 
projects, such as a sovereign wealth fund or targeted industrial policy, 
without appropriations, reducing legislative leverage over the president.368 

3.  The Framers Feared Executive Control 
Over the Monetary Levers—and Thought 

the Constitution Would Prevent It 

The ability of an executive equipped with the central bank toolkit to 
degrade legislative control over fiscal affairs is not just a hypothetical 
problem or a dilemma discovered in recent decades.  It was appreciated quite 
clearly in the eighteenth century.  The framers themselves recognized that 
the monetary levers were part of the power of the purse and sought to put 
them in the hands of Congress to prevent the executive from using them to 
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could use a power to print money as a substitute for legalized taxation.”). 
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bypass the legislature.  As framer Charles Pinckney observed during the 
debates on the Constitution, the “exclusive right of coining Money,” 
including “regulating its alloy, and determining in what species of money the 
common Treasury shall be supplied,” is “essential to assuring the Federal 
Funds.”369  Accordingly, the Constitution granted Congress the right to coin 
money and regulate its value.  It also barred the states from emitting bills of 
credit (paper money) or issuing their own money.  The idea was that 
Congress, which held the purse strings, would also control the medium of 
exchange in which all the expenditures were made and receipts denominated. 

The concern with insulating this monetary infrastructure from the 
executive to prevent the executive from bypassing appropriations or 
interfering with congressional control over the government’s fiscal affairs 
extends all the way back to the Glorious Revolution in 1688 and the 
establishment of the Bank of England in 1694.  At the time, Whig reformers 
sought to locate the power of the purse squarely in the hands of the legislature 
and to prevent the Crown from using coinage powers to bypass 
appropriations.370  As part of this effort, Parliament put England on a strict 
metal standard for coinage and chartered an independent bank to provide 
monetary elasticity.371  Tories in Parliament objected to the establishment of 
an independent bank—one outside the control of the Crown—on the grounds 
that it was inconsistent with monarchy and would threaten to bring about a 
republic.372  Whigs, meanwhile, feared that the creation of a bank, unless 
truly insulated from the executive, could result in absolute monarchy because 
if it were taken over by the Crown, the Crown could use it to avoid turning 
to Parliament for additional funds.  To meet this concern, not only was 
control of the Bank of England put entirely in the hands of private investors, 
but the charter prohibited the bank from lending money to the government 
without the express consent of the Parliament.373 

In the 1780s, the framers imported the English formula:  the monetary 
levers would reside with the legislature.  As Alexander Hamilton explained 
in Federalist 69 on the “real character of the proposed executive”:  in the 
United States, the president “can prescribe no rules concerning the . . . 
currency of the nation.”374  James Madison went so far as to say that the 
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“right of coining money” was “the exclusive right of Congress”375—a right 
that would be significantly impaired today if Congress could not insulate the 
officials engaged in regulating the expansion of bank balance sheets from 
presidential control. 

The First Congress also adopted the English institutional design.  Congress 
set up a Bank of the United States, on the model of the Bank of England.376  
During the extensive debates on the measure, the same questions arose of 
whether the new bank might fall under the control of the executive and thus 
undermine legislative control over fiscal affairs.  The Bank of the United 
States, of course, was to be fully outside the government and under the 
control of private investors, like its English model.377  Hamilton thought this 
essential to prevent the excessive lending that would surely result, he said, 
from control by government officials.378  But James Madison still objected 
to “the power vested by the bill in the executive to borrow of the bank.”379  
And Hamilton reassured Congress that including a moderate limit on the 
amount of such borrowing in the bank’s charter and limits on the amounts 
the bank could lend to states or foreign powers “will serve as a barrier to 
executive encroachments.”380 

The country still relies on the investor-owned banking system to expand 
the monetary supply.  The major change in 1913 was putting that system 
under direct government regulation and control.381  Former Senator Nelson 
W. Aldrich objected strongly to the legislation, which he thought would be 
inflationary.382  Among other things, he worried that the new Federal Reserve 
Board “might be able . . . to control elections and insure the success of a 
political party.”383  Similar concerns with partisan lending and partisan 
administration led the Senate to insist in 1935 that centralizing power over 
the money supply in the new FOMC be paired with removing the secretary 
of the treasury and comptroller of the currency from the Board and 
reapplying “for cause” limits to the president’s removal power over the 
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remaining members.384  By separating the president from monetary policy, 
Congress reduced the likelihood that government influence over the money 
supply could be used in ways that reduced legislative control over fiscal 
affairs.385 

IV.  THE CASE FOR STARE DECISIS 

Since the Federal Reserve’s autonomy cannot be squared with UET, the 
Court has only one doctrinally coherent path forward if it is determined to 
leave the Federal Reserve Act in place without repudiating UET:  it can retain 
Humphrey’s Executor on stare decisis grounds.  This part offers some reasons 
why this approach should appeal to the justices and further explains why the 
stare decisis factors are especially compelling in the case of the Federal 
Reserve itself. 

A.  Stare Decisis as a Way 
to Square the Circle 

Stare decisis is the best path forward for the Court when it comes to 
resolving the conflict analyzed in this Article for at least four reasons.  First, 
a holding based on stare decisis would allow the Court to carve out the Fed 
from the sweep of UET without rejecting UET.  If Humphrey’s Executor is 
so embedded in the law of the federal government that the Court must 
continue to apply it, then the justices need not contrive an exception for the 
Fed to uphold CBI. 

Second, a holding based on stare decisis would allow the Court to retain a 
functionalist approach to the separation of powers in an area—independent 
agency design—where functionalist reasoning continues to have a strong 
hold on the legal imagination.  As we have seen, the Textual Override and 
the Coinage Clause arguments are functionalism in a formalist guise.386  
Meanwhile, the arguments for the Historical Exception and the view that 
“Banking Is Different” both imagine governmental power exercised at the 
founding by officials shielded from presidential removal at will. 

The appeal of functionalist reasoning is also evident in some of the Court’s 
recent cases, where Chief Justice Roberts does not use UET logic alone to 
dispose of the relevant issues.  For example, in Free Enterprise Fund v. 
Public Co. Accounting Oversight Board,387 the problem with the statute—
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two layers of “removal protection”—can be framed in functionalist terms:  
the president cannot take care that the laws are faithfully executed when he 
does not have the power to remove officers who are themselves unfaithful.388  
On this reading, Congress need not empower the president to control law 
execution, but it cannot prevent the president from carrying out his 
constitutional duty to redress unfaithful execution within the government 
when that execution involves “expansive powers to govern an entire 
industry.”389 

Similarly, in Seila Law LLC v. Consumer Financial Protection Bureau,390 
the problem the Court identified is at least partly legible in functional terms.  
The statute concentrates an unusual degree of governmental power in one 
person through a number of features.  Chief Justice Roberts lists:  the 
director’s five-year term; his authority to promulgate binding rules pursuant 
to nineteen separate statutes; his power to issue unilateral final decisions 
awarding legal and equitable relief in administrative adjudications; and his 
“power to seek daunting monetary penalties against private parties on behalf 
of the United States in federal court.”391  This list would not matter to a 
unitarist because it is enough under UET that the CFPB director wields 
executive power. 

Third, stare decisis would not preclude the Court from revisiting the 
constitutionality of certain multimember commissions, as Humphrey’s 
Executor was never a blanket authorization for independence.  It announced 
that the Court would take a case-by-case approach.392  Accordingly, instead 
of permitting Congress to insulate officials engaged in any quasi-legislative 
and quasi-judicial activities, the Court could raise the bar for when certain 
executive activities, such as law enforcement activities, might preclude 
independence.  For example, it could demand special justification for 
insulating such officials from the president—above and beyond their 
involvement in rulemaking and adjudicatory activities. 

Finally, stare decisis is an appealing way to dispose of the question because 
the doctrine strongly supports upholding Humphrey’s Executor.  The critical 
consideration is reliance.  When judges overrule precedent, they consider 
reliance—including by private and public actors.393  Here, much of the 
contemporary economy is structured around regulation by independent 
multimember commissions.  Congress delegated significant powers to 
bodies—including the National Labor Relations Board, U.S. Merit Systems 
Protection Board, and Federal Reserve Board—that they likely would not 
have delegated, or would have tempered in other ways, if the Court had ruled 
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differently in 1935.394  How can the Court now proclaim key aspects of the 
last century and a half of federal governance unconstitutional and, in the 
process, upset legislative bargains in dozens of federal statutes? 

B.  Stare Decisis and 
the Federal Reserve 

The reliance factors in the case of the Federal Reserve System are 
especially striking and worthy of a brief assessment.  They include, of course, 
the enormous amount of money—over $100 trillion—invested in U.S. 
financial assets.395  These investments were priced based on a monetary 
system that operates with some degree of insulation from the president.  Were 
the Court to hold that limits on presidential control of the Federal Reserve 
are unconstitutional, these investments would lose value.  Indeed, arguably, 
recent events have already weakened the dollar, as markets have priced in a 
loss of monetary policy independence and greater prospects for an 
excessively inflationary policy stance going forward.396  It is hard to imagine 
a case where more of society is affected, given the number of people who 
enter into agreements to receive dollars, either as pay for labor or 
remuneration for a loan or investment. 

The public reliance interests are just as stark.  Congress delegated 
extensive powers to the Board with the express understanding that the Board 
would operate at some distance from the president.  Indeed, Congress debated 
a reorganization of the Federal Reserve System that would concentrate power 
over monetary policy in the hands of the Board while the Court was 
considering Humphrey’s Executor.  The changes Congress adopted shortly 
after the decision was rendered granted the Board the power to adjust reserve 
requirements on banks and control the FOMC, a statutory body established 
to control the purchase and sale of assets by the FRBs.397 

The initial legislation backed by the administration of President Franklin 
D. Roosevelt (and sometimes referred to as the Eccles Bill) would have 
permitted the president to remove members of the Board at will—consistent 
with the view that Myers v. United States made this a constitutional 
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requirement.398  But this feature of the legislation ran into significant 
opposition.  In the U.S. House of Representatives, a minority of the relevant 
committee issued a report objecting to the president’s removal power.399  In 
the Senate, the Banking and Currency Committee was resolutely opposed 
and drafted a bill that would allow the president to remove Board members 
only for cause.400  Ultimately, the House sent three members to conference 
to reconcile the bills, two of whom were among those who had opposed 
leaving Board members subject to presidential removal at will.401 

The timing is telling.  While the bill was under consideration in the Senate, 
witnesses and legislators discussed Myers and Humphrey’s Executor, aware 
that the Court was reconsidering the sweep of its earlier decision about 
executive power.402  In May 1935, for example, Winthrop W. Aldrich 
testified that the Board’s “independence from political control must be 
assured.”403  Winthrop Aldrich offered reasons—sounding in a functionalist 
approach to the separation of powers—why the Board could and should be 
distinguished from Myers.404  The committee even engaged in colloquy about 
argument in the Humphrey’s Executor case, inferring from the justices’ 
questioning that some type of limits on Myers would be identified.405 
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Treasury Secretary Henry Morgenthau Jr. then testified, walking back the 
administration’s position insofar as it was reflected in the initial bill.406  
Secretary Morgenthau specifically said that he thought it was important that 
the Board be created to resemble the Supreme Court—that it be “as 
independent as [Congress could] make it.”407  In his view, the president 
should have only appointive and no removal power—with removal possible 
only via impeachment by the House and conviction by the Senate.408  This 
view was subsequently endorsed by Governor Adolph C. Miller.409  Senator 
William G. McAdoo, who was Treasury secretary when the Federal Reserve 
Act was first enacted, also concurred.410  And witnesses at the hearings noted 
the Court’s decision in Humphrey’s Executor after it came down.411 

Given the close linkage between removal protection and Title II of the 
Banking Act of 1935412 (amending the Federal Reserve Act), a Court 
committed to unitary theory might have to strike down the entire statute, or 
at least the portions expanding the power of members of the Board over 
monetary conditions, including the FOMC.  That could cause significant 
disruption to the American financial system.  One might paraphrase Judge 
Robert Bork:  even if the Framers intended to prohibit an independent 
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monetary authority, “any judge who today [thinks we can] go back to the 
original intent ought to be accompanied by a guardian rather than be sitting 
on the bench.”413 

CONCLUSION 

This Article provides grounds to reject UET separate and apart from 
arguments that the theory is inconsistent with the Constitution’s text and 
structure, precedent, and long-standing practice.  The problem, it argues, is 
that UET cannot accommodate the design of the country’s monetary 
authority—one of the nation’s most powerful and important regulators.  The 
various proposals to reconcile UET with the Federal Reserve Act, it shows, 
are unworkable.  And it is not possible to craft a workable carve-out because 
separating the regulation of money and banking from presidential control is 
an application of an approach to the separation of powers that is incompatible 
with UET. 

The Court, of course, might nonetheless embrace UET, while announcing 
a Fed exception.  If it does, this Article helps elucidate the doctrinal and 
sociological stakes of such an alteration.  It also demonstrates that UET case 
law, if it follows that path, would exemplify a purportedly “neutral” 
constitutional theory working itself “impure.”414  And it would show that, in 
an effort to accommodate the separation of monetary policy from the 
executive, UET must abandon some of its claims to authority and normative 
appeal—for example, that it is a bright-line rule that limits ad hoc judicial 
decision-making. 

Finally, understanding the conflict between UET and CBI helps reach a 
sort of reflective equilibrium.  This Article identifies a way for the Court to 
proceed that preserves the Federal Reserve Act without repudiating UET.  
The path requires retaining Humphrey’s Executor.  But it might also permit 
a revised doctrine that incorporates a more expansive conception of 
presidential power under Article II.  Such a framework would leave room for 
sustaining forms of semiautonomy within the executive branch, like central 
bank independence, that are conducive to good government and further 
constitutional values.  It would also allow the Court to preserve a wall 
between the president and the monetary levers that helps to sustain a 
higher-level check in our constitutional structure:  legislative control over the 
power of the purse. 
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