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The Freedom of Information Act (FOIA) requires federal agencies to
disclose records upon request from the public, subject to statutory
exemptions.  Increasingly, agencies have relied on a nonstatutory
mechanism, known as the Glomar response, to avoid disclosure. This
mechanism, which allows agencies to refuse to confirm or deny the very
existence of records, prevents courts and FOIA requesters from receiving
even the basic information necessary for judicial review. As courts attempt
to adapt FOIA's review framework to the increased evidentiary constraints
of Glomar responses, they are divided over whether to consider disclosures
from outside the agency responding to the FOIA request.

This Note argues that the apparent circuit split on the consideration of
these external disclosures reflects a broader doctrinal instability, rather than
a clean division of approaches. To resolve the unsettled state of the law, this
Note proposes statutory and judicial guidance to standardize Glomar review
and prevent agencies from exercising unfettered discretion when refusing to
confirm or deny.
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INTRODUCTION

“You’re disappeared off the face of the map at Camp 7.”1 In a van with
blacked-out windows, attorney James Connell was driven in circles around
the U.S. military base at Guantdnamo Bay before reaching Camp 7, ensuring
he could never recount the facility’s location.2 Connell’s 2013 visit to his

1. Carol Rosenberg, Former C.L.LA.-Run Prison Emerges as a New Front in
Guantdnamo’s Legal Saga, N.Y. TIMES (Apr. 21, 2022), https://www.nytimes.com/2022/04/
21/us/politics/cia-prison-gitmo.html (on file with the Fordham Law Review) (quoting Alka
Pradhan, a lawyer representing Camp 7 detainee Ammar al-Baluchi).

2. See Ben Fox, Window Opens on Secret Camp Within Guantanamo, AP (Apr. 13, 2014,
at 19:34 ET), https://apnews.com/8984a47hcaca44928cd4ec8151cc5bfa [https://perma.cc/3U
SG-TH32].
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client, Ammar al-Baluchi, marked the first time one of the detainees’ lawyers
was permitted to enter the prison since its creation in 2006.3

Camp 7 closed in 2021, but much of the secrecy surrounding the operation
of what was perhaps Guantanamo Bay’s most mysterious prison remains to
this day.4 The facility’s fourteen “high-value detainees” allegedly
experienced intense torture at overseas Central Intelligence Agency (CIA)
“black sites” and extreme isolation once transferred to Guantanamo Bay.5
Al-Baluchi’s lawyers, for example, claimed that he suffered severe brain
trauma from the CIA’s use of the enhanced interrogation technique,
“walling,”6 before ultimately confessing to his involvement in the
September 11 attacks.”

In preparing to represent al-Baluchi in front of a military commission,
Connell sought information under the Freedom of Information Act8 (FOIA)
about Camp 7’s operations.9 Relying on a declassified U.S. Senate Select
Committee on Intelligence (SSCI) report indicating that the CIA maintained
“operational control” over the fourteen Camp 7 detainees,10 Connell
requested records from the CIA.11 The CIA produced three documents but
refused to confirm or deny whether other responsive records existed,
claiming acknowledgment of the existence of such documents would itself
threaten national security.12

FOIA generally allows members of the public to receive information from
a government agency on request,13 subject to a number of statutory
exemptions.14 Ordinarily, when an agency invokes an exemption, it must at
minimum affirmatively confirm or deny its possession of records relevant to

3. See Tara McKelvey, 4 Visit to Guantanamo’s Secretive Camp 7, BBC (Aug. 20,
2013), https://www.bbc.com/news/world-us-canada-23771851 [https://perma.cc/2WDT-EG
Y5].

4. See Carol Rosenberg, Military Closes Failing Facility at Guantanamo Bay to
Consolidate Prisoners, N.Y. TIMES (Sep. 23, 2021), https://www.nytimes.com/2021/04/
04/us/politics/guantanamo-bay-prisoners.html (on file with the Fordham Law Review).

5. See Rosenberg, supra note 1; see also Carol Rosenberg, Inside the Most Secret Place
at Guantanamo Bay, N.Y. TiMes (Apr. 5, 2021), https://www.nytimes.com/2020/03/14/
us/politics/guantanamo-bay-camp-7-911.html (on file with the Fordham Law Review)
(describing the conditions the detainees experienced, first at the black sites, then at
Guantanamo Bay).

6. Walling is a method of interrogation that involves the repeated slamming of a
detainee’s head against a wall. John Ryan, 9/11 Defendant Suffered Brain Trauma from CIA,
Expert Testifies, with Disputed Plea Deals on Hold, LAWDRAGON (Sep. 21, 2024), https://
www.lawdragon.com/news-features/2024-09-21-911-defendant-suffered-brain-trauma-from-
cia-expert-testifies-with-disputed-deals-on-hold [https://perma.cc/XNP6-6NAU].

7. Seeid.

8. 5U.S.C. §552.

9. See Connell v. CIA—FOIA Lawsuit Seeking Records About CIA “Operational
Control” Over a Detention Facility at Guantanamo Bay, ACLU (July 14, 2025), https://www.
aclu.org/cases/connell-v-cia [https://perma.cc/9PIR-YJ4Y].

10. S. Rep. No. 113-288, at 160 (2014).

11. See ACLU, supra note 9.

12. See Connell v. CIA, 110 F.4th 256, 261 (D.C. Cir. 2024), cert. denied, 145 S. Ct. 2865
(2025) (mem.).

13. See 5 U.S.C. § 552(a)(3)(A).

14. See id. § 552(b)(1)-(9).
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the request and identify the basis for withholding them.15 However, agencies
may also issue what is known as a Glomar response, whereby they refuse to
even confirm or deny the existence of records.16 In recent years, agencies
have frequently relied on this response in processing FOIA requests.1?

Acknowledging the existence of certain records can itself amount to
revealing classified information.18 But when public information already
appears to confirm what an agency is refusing to admit, courts are faced with
complicated questions about the Glomar response’s appropriate
boundaries.19 These issues are magnified when credible nonagency
government sources appear to confirm the existence of records, but an agency
still insists that acknowledging possession of such records would
compromise national security or result in some other harm to the government
or members of the public.20 Even though the existence of such records may
effectively be public information, asserting a Glomar response still removes
any obligation on the agency to search for the requested records21 or provide
the requester with a list of withheld documents and the justifications for
withholding those documents.22

Specifically within the context of Glomar responses, courts have generally
given “substantial weight” to an agency’s assessment of potential national
security risks that would result from the disclosure of the existence or
nonexistence of records.23 However, the weight that should be given to

15. See Nathan Freed Wessler, Note, “[We] Can Neither Confirm nor Deny the Existence
or Nonexistence of Records Responsive to Your Request”: Reforming the Glomar Response
Under FOIA, 85 N.Y.U. L. Rev. 1381, 1386 (2010).

16. Seeid.

17. See Shawn Musgrave & Adam A. Marshall, We FOIA’d Every Federal Agency for
Their ‘Glomar’ Responses. Here’s What We Learned., REPS. COMM. FOR FREEDOM OF THE
PRESS (Mar. 15, 2024), https://www.rcfp.org/glomar-denials-data-analysis/ [https://perma.cc/
599F-JTYF] (finding that between the years 2017 and 2021, agencies issued approximately
one thousand Glomar responses each year).

18. See Jameel Jaffer & Nathan Freed Wessler, The C.I1.4.’s Misuse of Secrecy, N.Y.
TIMES (Apr. 29, 2012), https://www.nytimes.com/2012/04/30/opinion/the-cias-misuse-of-secr
ecy.html (on file with the Fordham Law Review).

19. See, e.g., ACLU v. CIA, 710 F.3d 422, 429-31 (D.C. Cir. 2013) (holding that public
statements from the president of the United States acknowledging U.S. participation in drone
strikes undermined the CIA’s Glomar response); Phillippi v. CIA, 546 F.2d 1009, 1013 (D.C.
Cir. 1976) (recognizing a refusal to confirm or deny as potentially valid while also requiring
the CIA to produce a detailed public affidavit describing the necessity).

20. See, e.g., Frugone v. CIA, 169 F.3d 772, 773-74 (D.C. Cir. 1999) (upholding the
CIA’s Glomar response despite the plaintiff claiming to be employed by the agency and
alleging that documents from the Office of Personnel Management confirmed his
employment); Wolf v. CIA, 473 F.3d 370, 379 (D.C. Cir. 2007) (holding that congressional
testimony of a former CIA director in part waived the CIA’s ability to issue a Glomar
response); Connell v. CIA, 110 F.4th 256, 264-65 (D.C. Cir. 2024) (rejecting the argument
that a congressional report should weigh on whether the CIA properly invoked a Glomar
response).

21. See Schaerr v. DQJ, 69 F.4th 924, 929 (D.C. Cir. 2023) (holding that an agency does
not need to search for records before issuing a Glomar response).

22. See CJ Griffin, The Noncommittal Glomar Response: Depriving the Public of the
Right to Know Whether Public Records Exist, N.J. LAw., June 2017, at 64, 65.

23. Wolf, 473 F.3d at 374 (quoting Miller v. Casey, 730 F.2d 773, 776 (D.C. Cir. 1984));
N.Y. Times v. CIA, 965 F.3d 109, 114 (2d Cir. 2020) (quoting ACLU v. DOJ, 681 F.3d 61,
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disclosures from outside the responding agency is a less settled issue.24 Some
courts are willing to consider these external disclosures originating from
outside the responding agency as relevant in determining whether an
agency’s affidavit supporting its Glomar response is logical and plausible.25
In these courts, external disclosures could serve as the basis for the court to
reject the responding agency’s Glomar response as inadequately justified.26
The responding agency must instead proceed through the ordinary procedure
for FOIA litigation, which involves acknowledging whether the agency
possesses any responsive records and creating an index of withheld
documents.27 In contrast, other courts essentially review the Glomar
response as if these external disclosures do not exist and limit the review
inquiry to whether the responding agency itself has waived the response
through an official acknowledgment.28  These courts emphasize the
sometimes diverging motivations and concerns of different individual
agencies and are accordingly cautious about forcing an agency to make
disclosures based on revelations from a different agency.29

Relying on these principles, in the case of the Guantdnamo Bay detainees,
the U.S. Court of Appeals for the District of Columbia Circuit upheld the
CIA’s Glomar response despite the SSCI report appearing to indicate the CIA
did in fact possess the records at issue.30 Common sense might dictate that
the SSCI’s report should have rendered the CIA’s Glomar response invalid,
thereby requiring the CIA to justify its withholding of records with a standard
exemption and descriptions of the exempt record. However, the legal
landscape surrounding Glomar responses reveals a more complicated
picture.31 The requirement of official acknowledgment by the responding
agency itself to constitute a “waiver” of a Glomar response,32 the extreme

69 (2d Cir. 2012)); Poulsen v. Dep’t of Def., 373 F. Supp. 3d 1249, 1270 (N.D. Cal. 2019)
(quoting Hamdan v. DOJ, 797 F.3d 759, 769 (9th Cir. 2015)).

24. Compare Florez v. CIA, 829 F.3d 178, 184 (2d Cir. 2016) (holding that FBI
disclosures are relevant to a CIA Glomar response), with Connell, 110 F.4th at 270-71
(rejecting the argument that non-CIA documents could waive the CIA’s ability to maintain a
Glomar response).

25. See Florez, 829 F.3d at 184-85; ACLU v. Dep’t of Def., 492 F. Supp. 3d 250, 260
(S.D.N.Y. 2020); White v. DOJ, 460 F. Supp. 3d 725, 738 (S.D. Ill. 2020); ACLU of Mass.,
Inc. v. CIA, No. 22-cv-11532, 2023 WL 3394485, at *9 (D. Mass. May 11, 2023); ACLU v.
Dep’t of Def., No. CV 18-154, 2019 WL 3945845, at *12 (D. Mont. Aug. 21, 2019).

26. See, e.g., Florez, 829 F.3d at 190 (remanding the case to the district court to reevaluate
the justification for the CIA’s Glomar response in light of newly released FBI disclosures).

27. See ACLU v. CIA, 710 F.3d 422, 432 (D.C. Cir. 2013) (“The collapse of the CIA’s
Glomar response does not mark the end of this case.”).

28. See, e.g., Connell, 110 F.4th at 264 (holding an SSCI report did not waive the CIA’s
ability to issue a Glomar response); Knight First Amend. Inst. at Columbia Univ. v. CIA, 11
F.4th 810, 816-18 (D.C. Cir. 2021) (holding that disclosure by the U.S. Department of State
did not prevent other intelligence agencies from issuing a Glomar response); Frugone v. CIA,
169 F.3d 772, 773 (D.C. Cir. 1999) (finding that the Office of Personnel Management
disclosures did not waive the CIA’s Glomar response).

29. See Connell, 110 F.4th at 264; Knight First Amend. Inst., 11 F.4th at 816; Frugone,
169 F.3d at 775.

30. See Connell, 110 F.4th at 272.

31. Seeinfra Part I.

32. Seeinfra Part I.C.
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imbalances of information available to the parties in FOIA litigation,33 the
necessity of deference to agencies in the context of national security,34 and
the broad goals of FOIA in favor of disclosure35 intersect to create an unclear
directive for courts assessing Glomar responses.36 The tensions between the
relevant doctrines, as well as the unsettled state of the law, have caused courts
even within the same circuit to diverge about the appropriate boundaries of
Glomar review.37

This Note separates and analyzes these conflicting considerations to create
a more cohesive understanding of Glomar response review. Part | establishes
the foundational aspects of judicial review of FOIA requests and Glomar
responses. Part | also introduces the official acknowledgment doctrine as a
primary source of tension in judicial evaluation of Glomar responses.
Illustrating this tension, Part 11 then highlights conflicting decisions turning
on the interpretation of official acknowledgment: first discussing an apparent
circuit split between the U.S. Court of Appeals for the Second Circuit and
the D.C. Circuit about the role of external disclosures in assessing a Glomar
response and then situating these decisions within the broader tensions in
these circuits.

Finally, Part Il argues that while a technical split exists between the
Second and D.C. Circuits, the broader doctrinal instability creates uncertainty
in the application of what seems to be a facially clear split. Part 11l advocates
for additional judicial and statutory guidance to establish a more consistent
review process and enable courts to best balance FOIA’s interests in broad
disclosure with potential national security and privacy concerns.

I. FOIA’S LIMITS ON DISCLOSURE:
DEFINING THE ACT’S STATUTORY
AND JUDICIAL BOUNDS

In 1968, during the Cold War, a Soviet submarine seemingly vanished in
the middle of the Pacific Ocean.38 In an attempt to obtain potentially
valuable intelligence information on the Soviet Union’s nuclear capabilities,
the U.S. Department of Defense and the CIA undertook a highly complex
and classified mission to locate and retrieve the sunken submarine from the
ocean floor.3® To evade Soviet detection, the CIA enlisted billionaire
Howard Hughes to form an elaborate cover story for the operation.40 In 1974,

33. See infra notes 88-91 and accompanying text (explaining the origins of the Vaughn
index as rooted in this informational imbalance).

34. See infra note 87 and accompanying text.

35. Seeinfra Part .A.1.

36. See infra Part 11.B.

37. Seeinfra Part 11.B.2.

38. See Jack G. Newman, The Loss—and the Mysteries—of the K-129, NAvAL HisT., Aug.
2024, at 16, 16-17.

39. See CIA, PROJECT AZORIAN: THE STORY OF THE HUGHES GLOMAR EXPLORER 4 (2010),
https://www.cia.gov/readingroom/docs/DOC_0005301269.pdf  [https://perma.cc/2JMS-3N
JL].

40. Seeid. at 2.
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the Hughes Glomar Explorer, publicly believed to be for deep-sea mining,
set sail on its mission to obtain the submarine.4!

Despite this cover story, a robbery at a Hughes-owned company unearthed
information establishing the ship’s CIA connection.42 The existence of the
confidential operation was eventually reported in a number of news
articles.43  Following the public release of the still officially classified
operation, the CIA received a number of FOIA requests seeking records
pertaining to the agency’s connection to the Hughes Glomar Explorer.44

Under FOIA’s standard procedures, the CIA would, at a minimum,
confirm whether relevant documents existed, even if the agency could
withhold the records under a FOIA exemption.45 In this instance, however,
the information the CIA sought to protect was not only the contents of any
records, but the very fact of their existence.46 Therefore, the CIA issued what
has since become known as a Glomar response, stating that the record’s
existence or nonexistence was itself exempt from disclosure.47

The Hughes Glomar Explorer incident offers a concrete illustration and
helpful baseline for understanding this Note’s subsequent discussion of the
Glomar response, its evidentiary limits, and the varying methods to oppose
its invocation. Before examining the specific judicial response to this
incident, however, it is necessary to introduce FOIA’s general framework to
provide context for why an additional mechanism for responding to a FOIA
request was necessary. Part LA begins with an introduction of FOIA’s
standard procedures, statutory basis, and limitations. Part I.B returns to the
Hughes Glomar Explorer litigation, addressing the specific judicial response
as well as the ultimate acceptance of an agency’s ability to respond to a
request for records with a refusal to confirm or deny. Part I.C introduces the
tension in Glomar review related to the application of the official
acknowledgment doctrine.

A. The FOIA Framework

FOIA is in many ways an extraordinary mechanism for combating secrecy
within the federal government.48 Documents produced in response to FOIA
requests have uncovered numerous details of covert operations that otherwise

41. 1d. at 9, 25.

42. 1d. at 2.

43. See id. at 4; see, e.g., Seymour Hersh, C.I.A. Salvage Ship Brought Up Part of Soviet
Sub Lost in 1968, Failed to Raise Atom Missiles, N.Y. TiMes (Mar. 19, 1975), https:/
www.nytimes.com/1975/03/19/archives/cia-salvage-ship-brought-up-part-of-soviet-sub-lost-
1968-failed-to.html (on file with the Fordham Law Review) (publicizing details of the
operation).

44. See Mil. Audit Project v. Casey, 656 F.2d 724, 729 (D.C. Cir. 1981); Phillippi v. CIA,
546 F.2d 1009, 1011 (D.C. Cir. 1976).

45. For a discussion of the standard procedures that agencies follow in asserting a FOIA
exemption, see infra Part 1.B.1.

46. See Phillippi, 546 F.2d at 1011-12.

47. 1d. at 1011.

48. See David E. McCraw, The “Freedom from Information” Act: A Look Back at Nader,
FOIA, and What Went Wrong, 126 YALE L.J.F. 232, 233 (2016).
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would have remained hidden from public view, including information about
the CIA’s use of drugs and hypnosis to conduct “mind-control”
experiments49 as well as the agency’s use of torture as an interrogation
method.50 Further, FOIA’s impact has extended beyond the borders of the
United States and has formed the basis for the widespread adoption of
government disclosure acts in countries throughout the world.51

Despite its successes, FOIA is not without its critics. For one, Justice
Antonin Scalia once referred to FOIA as “the Taj Mahal of the Doctrine of
Unanticipated Consequences” because of the costs and burdens on
government agencies in responding to requests and producing records.52 But
today, criticism of the Act tends to center on the ease with which agencies
can circumvent their obligations of transparency.53 Government agencies
employ many tactics to avoid releasing records—including broad reliance on
both Glomar responses54 and FOIA’s statutory exemptions.55

To establish both the Act’s mandates of transparency and limits on
disclosure, Part I.A.1 introduces the statutory basis for FOIA. Part 1.A.2
tracks the standard FOIA process before reaching a court, and Part 1.A.3
addresses the procedures once the litigation process begins.

1. FOIA’s Broad Goals and
Narrow Exemptions

FOIA requires federal agencies to produce records upon public request in
accordance with the Act and subject to the requirements and limits therein.56
Originally enacted in 1966, FOIA reflects a strong interest in increasing
government transparency by creating “a presumptive right” to access federal
government records.5” FOIA’s overarching purposes include increasing

49. See Eireann Van Natta, Documents Reveal Just How Crazy the CIA’s MKULTRA
Mind-Control Program Really Was, DAILY CALLER (Dec. 26, 2024, at 17:48 ET), https://daily
caller.com/2024/12/26/national-security-archives-central-intelligence-agency-mkultra/ [https
:/Iperma.cc/P6VR-3K6V].

50. See About, ACLU: THE TORTURE DATABASE, https://www.thetorturedatabase.org/
about [https://perma.cc/3YXT-9BWK] (last visited Feb. 18, 2026) (releasing and compiling
thousands of pages of documents related to the CIA’s use of torture obtained through a series
of FOIA requests).

51. See David E. Pozen, Freedom of Information Beyond the Freedom of Information Act,
165 U. PA. L. Rev. 1097, 1106 (2017) (“FOIA has become one of the United States’ leading
legal exports abroad.”).

52. Antonin Scalia, The Freedom of Information Act Has No Clothes, ReGuL.: AEIJ. oN
Gov’T & Soc’y, Mar./Apr. 1982, at 14, 15-16.

53. See, e.g., Pozen, supra note 51, at 1099 (criticizing FOIA’s insufficient funding and
overly broad exemptions); Wessler, supra note 15, at 1394-95 (emphasizing the excessive use
of the Glomar response beyond the narrow circumstances where it might be genuinely
necessary); McCraw, supra note 48, at 234 (arguing that the judiciary has failed to enforce
FOIA’s broad purposes and instead has enabled agencies to abuse FOIA’s exemptions).

54. See Wessler, supra note 15, at 1394-95.

55. See McCraw, supra note 48, at 234.

56. See5U.S.C. § 552.

57. H.R. Rep. No. 110-45, at 2 (2007).
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agency accountability to the publics8 and promoting the democratic
process.59

While broad in its goal of encouraging government transparency, FOIA
has nine exemptions that an agency may invoke to avoid production of
documents responsive to a request for records.60 These statutory exemptions
protect, among other things, information classified pursuant to an executive
order in the interest of national security or foreign policy,6! information
exempt from disclosure by a statute other than FOIA,62 and records whose
release would invade personal privacy.63

According to the U.S. Supreme Court, these exemptions derive from
recognition of the potential harms to public and private interests that may
result from unlimited disclosure obligations.64 While recognizing these
potential interests, the Court has continuously read these exemptions
narrowly, keeping in mind the broad nature of disclosure contemplated by
FOIA.65

2. Requests, Responses, and Recourse

FOIA’s drafters initially designed the statute with the belief that journalists
would constitute the majority of requesters.66 Today, however, requesters
include not only news media, but also individuals, advocacy groups,
businesses, and even law firms.67 The information available for request is
similarly broad and includes most documents generated by federal

58. See Dep’t of the Air Force v. Rose, 425 U.S. 352, 372 (1976) (describing the purpose
of FOIA as “open[ing] agency action to the light of public scrutiny”).

59. See NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 242 (1978) (“The basic
purpose of FOIA is to ensure an informed citizenry, vital to the functioning of a democratic
society, needed to check against corruption and to hold the governors accountable to the
governed.”).

60. See 5 U.S.C. 8 552(b)(1)—(9).

61. 1d. § 552(b)(1).

62. 1d. 8 552(b)(3). The non-FOIA statutes permitting the withholding of records under
FOIA include the National Security Act of 1947, ch. 343, 61 Stat. 495, which protects
disclosure of intelligence sources and methods. See 50 U.S.C. § 3024(i)(1); CIA v. Sims, 471
U.S. 159, 167-68 (1985). Courts have also found a number of other statutes to qualify as
withholding statutes under exemption 3, not limited to the national security context. See
generally OFF. oF INFo. PoL’y, DOJ, STATUTES FOUND TO QUALIFY UNDER EXEMPTION 3 OF
THE FOIA (2022), https://www.justice.gov/oip/foia%20resources/Statutes%20Found%20to
%20Qualify%20Under%20Exemption%203%200f%20the%20FOIA/dI [https://perma.cc/F2
5E-3RZJ] (listing these statutes).

63. 5 U.S.C. § 552(b)(6). A similar protection to disclosure of information invasive of
personal privacy is also present in the statute’s exemption for law enforcement records. See
id. §552(b)(7)(C)-(D). The remaining exemptions apply to internal agency policies and
practices, trade secrets, inter- or intra-agency memorandums, law enforcement investigative
records, agency oversight of financial institutions, and geological information. Id. § 552(b)(2),
(4)-(3), (N—9).

64. See FBI v. Abramson, 456 U.S. 615, 621 (1982).

65. See DOJ v. Julian, 486 U.S. 1, 8 (1988); Sims, 471 U.S. at 166-67; Dep’t of the Air
Force v. Rose, 425 U.S. 352, 361-62 (1976).

66. See Margaret B. Kwoka, FOIA, Inc., 65 Duke L.J. 1361, 1371 (2016).

67. Seeid. at 1375-77.



2266 FORDHAM LAW REVIEW [Vol. 94

agencies.68 Further, there are essentially no limitations on the requester’s
permissible identity or the rationale for the request.69

Once an agency receives the request, it has twenty business days to
respond,70 although, in practice, an agency will often require more than the
statutorily allotted time to fulfill a standard FOIA request.71 Prior to issuing
a response, an agency is generally obligated to perform a reasonable search
for records responsive to the request.72

An agency’s response to a FOIA request will take one of four main
forms.73 First, the agency may fulfill the request and provide the requester
with the responsive documents.74 Second, the agency may inform the
requester that the search for relevant documents produced no records.’s
Third, if the located records fall within one of FOIA’s nine statutory
exemptions, the agency may confirm the records’ existence but inform the
requester that the records are exempt from disclosure.”6 Fourth, the agency
may issue a Glomar response, without even searching the records, and neither
confirm nor deny the existence of the requested information.?7

FOIA also provides a right of administrative appeals.78 In general, once
these appeals have been exhausted, the requester may then file a complaint
in a federal district court.79 The requester may bring this complaint in the
district court where the requester resides or principally conducts business,
where the agency’s records are located, or in the U.S. District Court for the
District of Columbia.80 The district court may then order an agency to

68. See Ryan W. Miller, Note, Ending Exemption 5 Expansion: Toward a Narrower
Interpretation of FOIA’s Exemption for Inter- and Intra-Agency Memorandums, 92 FORDHAM
L. Rev. 1613, 1617 (2024).

69. See Margaret B. Kwoka, The Freedom of Information Act Trial, 61 Am. U. L. Rev.
217,223 (2011) (“Anyone can request any records for any reason.”).

70. See 5 U.S.C. § 552(a)(6)(A)(i).

71. See McCraw, supra note 48, at 235-36.

72. See Kwoka, supra note 69, at 223. However, if an agency plans to issue a Glomar
response to the request, no search for records is required. See Project for Priv. & Surveillance
Accountability, Inc. v. DOJ, 143 F.4th 506, 511 (D.C. Cir. 2025).

73. See Wessler, supra note 15, at 1382.

74. Seeid.

75. Seeid.

76. Seeid.

77. Seeid.

78. See 5 U.S.C. §8552(a)(6)(A)(i)(Il[)(aa). Following the agency’s response, the
requester must be given at least ninety days to appeal to the agency’s head. Id.

79. See Ogleshby v. U.S. Dep’t of the Army, 920 F.2d 57, 61-62 (D.C. Cir. 1990)
(describing the requirement of administrative exhaustion before bringing a FOIA complaint
in court as “consistently confirmed”); cf. Hull v. IRS, 656 F.3d 1174, 1181-82 (10th Cir. 2011)
(aligning the U.S. Court of Appeals for the Tenth Circuit with other circuits, such as the D.C.
Circuit, in finding exhaustion to be “a prudential consideration rather than a jurisdictional
prerequisite” (citing Hidalgo v. FBI, 344 F.3d 1256, 1258 (D.C. Cir. 2003))).

80. 5 U.S.C. §552(a)(4)(B). The D.C. Circuit hears the largest number of FOIA cases.
See FOIA Project Staff, When FOIA Goes to Court: 20 Years of Freedom of Information Act
Litigation by News Organizations and Reporters, THE FOIA PRoOJECT (Jan. 13, 2021),
https://foiaproject.org/2021/01/13/foialitigators2020/ [https://perma.cc/5JQW-Q5MS].
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produce records and enjoin the agency from improperly asserting a FOIA
exemption.8l

3. The Challenge of Litigating Secrecy

As a statutory matter, the agency has the burden to prove that the requested
records are not subject to disclosure.82 Despite this burden, courts
overwhelmingly decide FOIA cases in favor of the government.83 Further,
most FOIA cases are decided at the summary judgment phase.84

To determine whether the requested records are properly withheld, courts
primarily rely on the agency’s affidavits.85 Since minimal evidence is
available to the court, summary judgment is generally granted to the agency
if the affidavit offers a good faith and “reasonably specific” explanation for
withholding information.86 Particularly in cases where an agency’s asserted
basis for nondisclosure arises from national security concerns, courts tend to
defer to the agency, placing “substantial weight” on its affidavit.87

As part of this affidavit, courts generally require the responding agency to
provide the plaintiff seeking records with an indexed list of the withheld
documents and the associated FOIA exemption justifying nondisclosure.88
The D.C. Circuit introduced this indexing system in Vaughn v. Rosens? to
address the imbalance of knowledge between parties typical in FOIA
litigation and thus create “more adequate adversary testing.”90 The Vaughn
index was created with the intention of improving the procedures of FOIA
litigation to better achieve FOIA’s broad mandate of transparency.91

B. When Agencies Can Neither
Confirm nor Deny

When an agency refuses to confirm or deny the existence of records
through a Glomar response, courts are required to depart from standard FOIA

81. 5U.S.C. § 552(a)(4)(B).

82. Seeid.

83. See MARK H. GRUNEWALD, ADMIN. CONF. oF THE U.S., REDUCING FOIA LITIGATION
THROUGH TARGETED ADR STRATEGIES 26 (2014), https://www.acus.gov/sites/default/files/
documents/FINAL%20ACUS%20Final%20FO1A%20Report%20-%20Grunewald%20-
%204-28-14.pdf [https://perma.cc/97C2-K3WL] (finding that district courts decided in favor
of defendant agencies in over 80 percent of FOIA cases where a judgment was entered
between 2007 and 2011).

84. See Rebecca Silver, Note, Standard of Review in FOIA Appeals and the Misuse of
Summary Judgment, 73 U. CHI. L. Rev. 731, 731 (2006).

85. See John C. Brinkerhoff Jr., FOIA’s Common Law, 36 YALE J. ON REGUL. 575, 589
(2019).

86. Schaerr v. DOJ, 69 F.4th 924, 929 (D.C. Cir. 2023).

87. See ACLU v. U.S. Dep’t of Def., 628 F.3d 612, 619 (D.C. Cir. 2011) (quoting Wolf
v. CIA, 473 F.3d 370, 374 (D.C. Cir. 2007)). This substantial weight is based on the courts’
comparative lack of expertise on issues of national security compared to the agency from
which records are requested. Id.

88. See Vaughn v. Rosen, 484 F.2d 820, 827 (D.C. Cir. 1973).

89. 484 F.2d 820 (D.C. Cir. 1973).

90. Id. at 828.

91. See Margaret B. Kwoka, Deferring to Secrecy, 54 B.C. L. Rev. 185, 223 (2013).
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procedures and review.92 This section introduces the distinct procedures
governing a Glomar response and its review. Part 1.B.1 begins by elaborating
on the Glomar response, building off the previously introduced origin story
and tracing the response to its contemporary form. Part 1.B.2 addresses the
specific evidentiary limitations and procedures unique to Glomar litigation.

1. Glomar’s Inception and Evolution

In Phillippi v. CIA,9 the D.C. Circuit permitted the CIA’s assertion that
the existence or nonexistence of records related to the Hughes Glomar
Explorer?4 could itself be a fact exempt from disclosure under FOIA.95 The
district court upheld the CIA’s ability to withhold the existence or
nonexistence of the requested records.% On appeal, the D.C. Circuit
addressed only the narrow question of whether the agency needed to produce
a detailed public affidavit supporting its position that it may neither confirm
nor deny.97 Despite ultimately remanding the case to the district court, the
Phillippi decision implicitly recognized the validity of a refusal to confirm
or deny and set out initial agency procedures required to support such a
response.98

Glomar responses have since become a judicially accepted method for an
agency to respond to a FOIA request,? routinely relied on by agencies
seeking to withhold information.100 Agencies ranging from the CIA and
National Security Agency (NSA) to the Internal Revenue Service (IRS) and
the National Institutes of Health (NIH) have responded to FOIA requests with
refusals to confirm or deny the existence of records.101 The response has

92. See Griffin, supra note 22, at 64-65.

93. 546 F.2d 1009 (D.C. Cir. 1976).

94. The Hughes Glomar Explorer was the ship believed to be for deep-sea mining but
actually deployed to recover a sunken Soviet submarine. See supra notes 38-47 and
accompanying text.

95. Phillippi, 546 F.2d at 1012-14. For a discussion of the factual situation out of which
this case arose, see supra notes 38—47 and accompanying text.

96. Phillippi, 546 F.2d at 1012.

97. Seeid. at 1012-13.

98. Seeid. at 1013-15. A subsequent D.C. Circuit decision resulting from a FOIA request
that also sought information on the Hughes Glomar Explorer recounted the agency’s rationale
for neither confirming nor denying the existence of records and did not challenge the use or
validity of the response itself. See Mil. Audit Project v. Casey, 656 F.2d 724, 731-34 (D.C.
Cir. 1981).

99. See Michael D. Becker, Comment, Piercing Glomar: Using the Freedom of
Information Act and the Official Acknowledgment Doctrine to Keep Government Secrecy in
Check, 64 ADMIN. L. Rev. 673, 682 (2012).

100. See Musgrave & Marshall, supra note 17. Based on data from 300 federal agencies
who had responded to FOIA requests between 2017 and 2021, the Reporters Committee for
Freedom of the Press found that an average of 1,000 Glomar responses had been issued per
year. Id. Notably the CIA, FBI, and many U.S. Department of Homeland Security (DHS)
components did not provide data; thus, the total number of Glomar responses is likely much
higher. See id.

101. See, e.g., Pipko v. CIA, 312 F. Supp. 2d 669, 681 (D.N.J. 2004) (granting the CIA’s
motion for summary judgment in response to the plaintiff’s request for information about
herself); Gallagher v. NSA, No. 18-cv-01525, 2020 WL 5519173, at *8 (D. Colo. Aug. 24,
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been widely employed not only in the national security context but also in
the context of personal privacy.102 State agencies have also invoked the
Glomar response to requests for records under state public records acts.103

2. Glomar’s Procedures and Evidentiary Limits

Invoking one of the nine standard FOIA exemptions generally requires an
agency to search for records, confirm their existence, and then affirmatively
state that the contents of the documents are exempt from disclosure.104 A
Glomar response, by contrast, avoids these steps entirely.105 Unlike ordinary
FOIA litigation, an agency issuing a Glomar response will not produce a
Vaughn index.106 Doing so would inherently reveal whether the records
exist, thereby undermining the very purpose of the Glomar response.107

Despite these distinctions, the same general standards usually govern in
opposing both a FOIA exemption and a Glomar response.108 Similar to when
an agency acknowledges that records exist but withholds them under one of
FOIA’s statutory exemptions,109 an agency invoking a Glomar response must
also justify its refusal to confirm or deny the existence of records through an
affidavit, even in the absence of a Vaughn index.110 Both affidavits
supporting a Glomar response and a non-Glomar FOIA exemption must meet
the same general requirements.111 Therefore, courts have found summary

2020) (upholding the NSA’s Glomar response); Leonard v. U.S. Dep’t of the Treasury,
No. 10-6625, 2012 U.S. Dist. LEXIS 32282, at *15 (D.N.J. Mar. 9, 2012) (holding that the
IRS’s Glomar response was unnecessary); People for the Ethical Treatment of Animals v.
Nat’l Insts. of Health, 745 F.3d 535, 545 (D.C. Cir. 2014) (upholding in part the NIH’s Glomar
response).

102. See Musgrave & Marshall, supra note 17 (finding that agencies have tethered Glomar
responses to all but one of FOIA’s exemptions).

103. See, e.g., Abdur-Rashid v. N.Y.C. Police Dep’t, 100 N.E.3d 799, 813 (N.Y. 2018)
(upholding the New York City Police Department’s Glomar response to a request for records
under New York’s Freedom of Information Law); N.J. Media Grp., Inc. v. Bergen Cnty.
Prosecutor’s Off., 146 A.3d 656, 663 (N.J. Super. A.D. 2016) (holding a refusal to confirm or
deny the existence of records to be permissible under New Jersey’s Open Public Records Act).
Glomar’s expansion to both nonnational security exemptions and nonfederal claims has been
described as a “broadening,” both “vertically” and “horizontally.” A. Jay Wagner, Controlling
Discourse, Foreclosing Recourse: The Creep of the Glomar Response, 21 CoMMmC’N L. &
PoL’y 539, 552 (2016).

104. See NCND/Glomar: When Agencies Neither Confirm nor Deny the Existence of
Records, NAT’L ARCHIVES, OFF. OF GOV’T INFO. SERvsS. (Mar. 29, 2024), https://www.
archives.gov/ogis/resources/foia-ombuds-observer/2024-01 [https://perma.cc/7B54-5WAL].

105. Seeid.

106. Griffin, supra note 22, at 64—65.

107. Id.

108. See Knight First Amend. Inst. at Columbia Univ. v. CIA, 11 F.4th 810, 819 (D.C. Cir.
2021) (noting that courts review asserted exemptions in Glomar cases based on how these
exemptions would be reviewed in non-Glomar cases).

109. See supra notes 85-86 and accompanying text (describing the standards the agency’s
affidavit must meet to sufficiently justify the information as exempt under FOIA).

110. See Elec. Priv. Info. Ctr. v. NSA, 678 F.3d 926, 931 (D.C. Cir. 2012).

111. See id. (requiring agency affidavits in support of a Glomar response to include more
specificity than simple restatements of statutory standards and no evidence of agency bad
faith).
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judgment to be appropriate in Glomar cases and standard exemption cases if
the agency’s justification asserted in the affidavit “appears ‘logical’ or
‘plausible.’”112  In other words, an agency’s justification for withholding
documents or the existence of documents is proper if the agency can show
that the withheld information “logically falls within the claimed
exemption”13 and is “not called into question by contradictory evidence in
the record.”114

In Glomar cases, this means an agency’s affidavit must “tether” its Glomar
response to at least one of FOIA’s nine enumerated exemptions.115 In
practice, four exemptions—exemptions 1, 3, 6, and 7—serve as the basis for
most Glomar responses.116 This Note groups these four exemptions into two
main categories: those invoked to prevent harm to national security
(exemptions 1 and 3)117 and those invoked to protect personal privacy
(exemptions 6 and 7).118 Courts consider the particular exemption or
exemptions an agency cites to determine whether disclosing the existence of
records itself would cause “harm cognizable” under the invoked
exemption.112  Therefore, the exemption invoked often determines the
court’s subsequent analysis of whether the claimed exemption logically
protects the withheld information from disclosure.120

In national security cases, agencies frequently invoke exemptions 1 and 3
together when asserting a Glomar response.121  Exemption 1 applies to
information classified pursuant to an executive order and in the interest of
national security,122 and exemption 3 protects information from disclosure

112. Larson v. Dep’t of State, 565 F.3d 857, 862 (D.C. Cir. 2009) (quoting Wolf v. CIA,
473 F.3d 370, 37475 (D.C. Cir. 2007)); see Wessler, supra note 15, at 1393.

113. Hayden v. NSA, 608 F.2d 1381, 1387 (D.C. Cir. 1979).

114. Gardels v. CIA, 689 F.2d 1100, 1105 (D.C. Cir. 1982).

115. Wilner v. NSA, 592 F.3d 60, 68 (2d Cir. 2009) (quoting Wilner v. NSA, No. 07 Civ.
3883, 2008 WL 2567765, at *3 (S.D.N.Y. June 25, 2008)).

116. For a more detailed analysis of the number of Glomar responses issued under each
FOIA exemption, see Musgrave & Marshall, supra note 17.

117. These two exemptions are frequently cited together. See, e.g., Hetznecker v. NSA, No.
16-cv-00945, 2017 WL 3617107, at *1 (E.D. Pa. Aug. 23, 2017) (noting that the CIA’s
Glomar response cites both exemptions 1 and 3); Pipko v. CIA, 312 F. Supp. 2d 669, 680
(D.N.J. 2004) (finding the CIA’s assertion of exemptions 1 and 3 proper); Gallagher v. NSA,
No. 18-cv-01525, 2020 WL 5519173, at *6, *8 (D. Colo. Aug. 24, 2020) (upholding the
NSA’s withholding of records pursuant to exemptions 1 and 3).

118. These exemptions are also frequently cited together. See, e.g., Villar v. FBI, No.
15-cv-270, 2017 WL 3602008, at *2 (D.N.H. Aug. 21, 2017) (involving the FBI’s assertion
that information was properly withheld pursuant to exemption 6, 7(C), 7(D), and 7(E)); White
v. DOJ, 460 F. Supp. 3d 725, 736 (S.D. Ill. 2020) (evaluating the application of exemptions 6
and 7(C)).

119. See Wolf v. CIA, 473 F.3d 370, 374 (D.C. Cir. 2007) (quoting Gardels v. CIA, 689
F.2d 1100, 1103 (D.C. Cir. 1982)).

120. Compare Pipko, 312 F. Supp. at 679 (evaluating the application of exemption 3 based
on whether the information sought is “within the scope” of exempting statutes), with White,
460 F. Supp. 3d at 755, 761 (upholding the FBI’s withholding of records pursuant to
exemptions 6 and 7(C) based on the application of a public-private interest balancing test).

121. See supra note 117 and accompanying text.

122. 5U.S.C. § 552(b)(1).
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pursuant to a statute.123 Review under exemption 3 involves a two-part
inquiry.124 First, courts will determine whether the statute asserted qualifies
as a statute exempting disclosure.125 Second, the court will assess whether
the withheld information actually falls within the stated statute.126
Exemption 3 offers particularly broad protections from disclosure, and when
used in conjunction with the National Security Act of 1947,127 has been
described as creating a “near-blanket FOIA exemption” for the CIA.128

In Glomar cases where agencies seek to protect personal privacy, agencies
rely on exemptions 6 and 7, often together.129 Exemption 6 protects agencies
from disclosing information that would constitute a “clearly unwarranted
invasion of personal privacy.”130 Exemption 7 protects records used for “law
enforcement purposes,” including for reasons of personal privacy.131 When
agencies invoke exemption 6 or 7, courts often apply a balancing test,
weighing the private interest in nondisclosure against the public interest in
disclosure.132 Courts have denied the application of this sort of balancing
test within the context of exemptions 1 and 3.133

C. Challenging Agency Nondisclosure:
The Official Acknowledgment Doctrine

Even if an agency has met its burden in producing a sufficient, logical, and
plausible affidavit, a court may compel disclosure based on an agency’s
previous official acknowledgment of the information requested.134 In both

123. 1d. § 552(b)(3).

124. See CIAv. Sims, 471 U.S. 159, 167 (1985).

125. Seeid.; Gallagher v. NSA, No. 18-cv-01525, 2020 WL 5519173, at *6 (D. Colo. Aug.
24, 2020).

126. See Gallagher, 2020 WL 5519173, at *6.

127. Ch. 343, 61 Stat. 495 (codified as amended in 50 U.S.C.); see 50 U.S.C. § 3024. The
National Security Act of 1947 protects “intelligence sources and methods from unauthorized
disclosure.” Id. 8 3024(i).

128. See Hunt v. CIA, 981 F.2d 1116, 1120 (9th Cir. 1992). But see Open Soc’y Just.
Initiative v. Dep’t of Def., No. 20-CV-5096, 2021 WL 3038528, at *7 (S.D.N.Y. July 15,
2021) (“To hold otherwise, and to accept the CIA’s Glomar response based on little more than
its say so, would be to create a wholesale ‘CIA exception’ to FOIA, which Congress itself has
not done.”).

129. See supra note 118 and accompanying text.

130. 5U.S.C. § 552(b)(6).

131. Id. § 552(b)(7).

132. See, e.g., Lindsey v. FBI, 271 F. Supp. 3d 1,5-9 (D.D.C. 2017) (balancing the public’s
interest against privacy interests); Eberg v. U.S. Dep’t of Def., 193 F. Supp. 3d 95, 117-18
(D. Conn. 2016) (same); United for FBI Integrity v. DOJ, No. 22-2885, 2024 U.S. Dist. LEXIS
38860, at *13-14 (D.D.C. Mar. 6, 2024) (same); Osen LLC v. U.S. Cent. Command,
No. 18-CV-6069, 2019 U.S. Dist. LEXIS 169751, at *27-30 (S.D.N.Y. Sep. 30, 2019) (same).

133. See, e.g., Schaerr v. DOJ, 435 F. Supp. 3d 99, 114 (D.D.C. 2020), aff"d, 69 F.4th 924
(D.C. Cir. 2023) (rejecting the plaintiff’s argument that disclosure was warranted because the
public interest in disclosure outweighed the national security interest); Donoghue v. Nat’l
Archives & Recs. Admin., 754 F. Supp. 3d 81, 100 (D.D.C. 2024) (noting exemptions 1 and
3 do not involve a balancing test).

134. See Fitzgibbon v. CIA, 911 F.2d 755, 765 (D.C. Cir. 1990); Frugone v. CIA, 169 F.3d
772, 774 (D.C. Cir. 1999) (applying official acknowledgment to a Glomar case).
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Glomar and non-Glomar cases,135 official acknowledgment may constitute a
waiver of an otherwise ordinarily applicable FOIA exemption.136

Part 1.C.1 introduces the D.C. Circuit’s decision that created the test
governing official acknowledgment for both Glomar responses and standard
FOIA exemptions. Part 1.C.2 addresses the application of this test in the
Glomar response context and introduces some of the resulting conflicts.

1. The Fitzgibbon Test

In 1956, a Columbia University professor disappeared off the streets of
New York.137 Jesus de Galindez was a strong critic of then-president of the
Dominican Republic, Rafael Trujillo.138 Several years later, historian Alan
Fitzgibbon requested records from the Federal Bureau of Investigation (FBI)
and ClA related to Galindez.139 In responding to Fitzgibbon’s FOIA request,
the CIA identified over 500 responsive documents, fully releasing
twenty-one and asserting that the remaining documents fell within one of
FOIA’s nine exemptions and were thereby exempted from disclosure.140 The
district court ordered the release of additional information on the grounds
that a congressional committee report already disclosed the allegedly exempt
information;141 however, the court of appeals reversed this decision.142

In finding the district court to have erred, the D.C. Circuit established the
three-part Fitzgibbon test,143 which has been applied across circuits with
relative consistency to determine whether an agency has officially
acknowledged information such that it constitutes a waiver of a FOIA
exemption.144  First, the information sought must be as specific as the
information that is publicly available.145 Second, the officially
acknowledged information must match the requested information.146 In

135. See, e.g., Wolf v. CIA, 473 F.3d 370, 379 (D.C. Cir. 2007) (holding that a former CIA
director’s testimony before Congress establishing the agency maintained records related to a
former Colombian presidential candidate was sufficient to waive the CIA’s ability to neither
confirm nor deny in response to these records); Aftergood v. CIA, 355 F. Supp. 2d 557, 564
(D.D.C. 2005) (holding that the CIA waived the protection of FOIA exemption 3 in response
to a request for U.S. intelligence budget information from the year 1963 through a declassified
Cost Reduction Program Report that revealed that year’s budget).

136. See Joshua R. Chazen, Note, Electronic Privacy Information Center v. National
Security Agency: How Glomar Responses Benefit Businesses and Provide an Epic Blow to
Individuals, 9 J. Bus. & TECH. L. 315, 321-22 (2014).

137. Allen Wells, The Abduction of a Professor: A True Crime Story, YALE UNIV. PRESS
(Sep. 25, 2023), https://yalebooks.yale.edu/2023/09/25/the-abduction-of-a-professor-a-true-
crime- story/ [https://perma.cc/UJSW-8J2W].

138. Id.

139. Fitzgibbon v. CIA, 911 F.2d 755, 757 (D.C. Cir. 1990).

140. 1d.

141. Id. at 759.

142. 1d. at 766.

143. See id. at 765.

144. See, e.g., Bonner v. FBI, 686 F. Supp. 3d 255, 269 (S.D.N.Y. 2023) (applying the
Fitzgibbon test); Wilson v. CIA, 586 F.3d 171, 186 (2d Cir. 2009) (same); White v. DOJ, 460
F. Supp. 3d 725, 738 (S.D. 1ll. 2020) (same).

145. Fitzgibbon, 911 F.2d at 765.

146. Id.
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non-Glomar cases, this means that the responding agency is only required to
produce the records whose information directly matches the already publicly
released information.147 Third, the public disclosure asserted as official
acknowledgment must be both “official and documented.”148 Courts have
interpreted the requirement that the information be made public through an
official and documented disclosure narrowly, and they require these to be
government disclosures from authorized sources rather than through leaks or
media speculation.149

In applying these criteria, the Fitzgibbon court recognized that “in the
arena of intelligence and foreign relations there can be a critical difference
between official and unofficial disclosures.”150 The court also recognized
that forcing additional disclosures on the basis of publicly available
information could nevertheless cause harm to national security.151

2. Application to Glomar

Over the past several decades, courts have become increasingly willing to
accept a plaintiff’s challenge to an agency’s Glomar response based on a
showing that the existence of the requested information has already been
officially acknowledged.152 However, the official acknowledgment doctrine
as applied to Glomar responses involves a notable distinction.153 The
Glomar-specific official acknowledgment inquiry only requires that an
agency’s prior acknowledgment relate to the existence of records, not the
information in the withheld documents.154

As applied to both types of cases, the official acknowledgment doctrine is
narrow, based on a recognition of differences between official and unofficial
disclosures.155 In Glomar and non-Glomar contexts, official
acknowledgment must come from the responding agency and cannot be
found on the basis of another agency’s disclosures.156

147. See, e.g., Aftergood v. CIA, 355 F. Supp. 2d 557, 564 (D.D.C. 2005) (“[T]he effect of
the official acknowledgment of the 1963 intelligence budget simply means that the CIA must
disclose to the plaintiff what he already knows, that is, that the intelligence budget in 1963
was $550 million.”).

148. Fitzgibbon, 911 F.2d at 765.

149. See Jessica Fisher, Note, An Improved Analytical Framework for the Official
Acknowledgment Doctrine: A Broader Interpretation of “Through an Official and
Documented Disclosure”, 54 N.Y.L. ScH. L. Rev. 303, 322 (2009).

150. Fitzgibbon, 911 F.2d at 765.

151. Id. at 766.

152. See Becker, supra note 99, at 684.

153. See Marino v. Drug Enf’t Admin., 685 F.3d 1076, 1081 (D.C. Cir. 2012) (citing Wolf
v. CIA, 473 F.3d 370, 379 (D.C. Cir. 2007)).

154. Id.

155. See Fitzgibbon, 911 F.2d at 765 (describing this difference, especially when related to
international relations and intelligence concerns, as “critical”); see also Wilson v. CIA, 586
F.3d 171, 186 (2d Cir. 2009) (adopting the Fitzgibbon test in a Glomar case in the Second
Circuit).

156. See Frugone v. CIA, 169 F.3d 772, 774 (D.C. Cir. 1999) (holding that the CIA’s
Glomar response could not be considered officially acknowledged based on a disclosure by
the Office of Personnel Management).
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However, since the D.C. Circuit did not initially develop the Fitzgibbon
test for Glomar responses,157 some courts have struggled in applying the test
to the official acknowledgment of the existence of information rather than the
information itself.158 Critiques of the test’s application—particularly as
applied to Glomar responses—include Fitzgibbon’s strict matching
requirement, which was not present in the doctrine’s original form.159

Part Il turns to the doctrinal tensions as courts have adapted the narrow
requirements of the official acknowledgment doctrine to Glomar review.

Il. APPROACHES TO EXTERNAL DISCLOSURES
AND OFFICIAL ACKNOWLEDGMENT

In a broad sense, the procedures governing Glomar response review are
well established. First, an agency must provide an affidavit adequately
justifying that the existence or nonexistence of records is itself exempt from
disclosure.160 Second, a requester may oppose the agency’s affidavit by
showing that the responding agency has already officially acknowledged the
existence of the records at issue.161 In practice, however, the standards
governing both the sufficiency of agency affidavits and the application of the
official acknowledgment doctrine in Glomar cases are subject to differing
approaches, not only across circuits162 but within them.163

Part I1.A introduces a D.C. Circuit decision and a Second Circuit decision
creating an apparent circuit split on the role of disclosures from governmental
sources outside of the responding agency. Part I1.B situates these opinions
within the larger landscape of the Second and D.C. Circuits’ judicial
treatment of challenged Glomar responses and highlights some of the
continued tensions in reviewing them.

157. See Fitzgibbon, 911 F.2d at 757. Here, the CIA admitted to having additional
documents responsive to the request but claimed that the records were protected from
disclosure by FOIA’s exemptions. Id. The defendants submitted a Vaughn index upon the
order of the district court. 1d.

158. See Smith v. CIA, 246 F. Supp. 3d 28, 32 (D.D.C. 2017) (limiting the inquiry of
official acknowledgment to whether “prior disclosure acknowledges the existence of records
sought” and deeming the “specificity” and “matching” requirements of Fitzgibbon as
inapplicable to Glomar responses). But see James Madison Project v. DOJ, 302 F. Supp. 3d
12,21 (D.D.C. 2018) (explicitly rejecting the plaintiffs’ argument that the Fitzgibbon test does
not apply to Glomar cases).

159. See, e.g., N.Y. Times Co. v. DOJ, 756 F.3d 100, 120 (2d Cir. 2014) (finding strict
adherence to all aspects of the official acknowledgment test to “make little sense”); Smith, 246
F. Supp. 3d at 32 (noting Glomar cases do not require the consideration of all three Fitzgibbon
criteria).

160. See supra notes 109-14 and accompanying text.

161. See supra Part I.C.2.

162. See infra Part I1.A.

163. See infra Part I1.B.
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A. The Apparent Split on External
Disclosures

The D.C. Circuit’s recent decision in Connell v. CIA164 has highlighted an
apparent circuit split on the standards of Glomar review. In Connell, the D.C.
Circuit held that considering external disclosures in evaluating the
sufficiency of the responding agency’s affidavit justifying a Glomar response
would undermine the agency-specific requirement of official
acknowledgment.165 In contrast, in Florez v. CIA,166 the Second Circuit held
that although external disclosures do not constitute official
acknowledgment,167 they may inform whether an agency’s affidavit is
adequately justified.168

Both the Connell and Florez courts accepted the basic requirements that
an agency’s affidavit supporting a Glomar response must be logical,
plausible, and not contradicted by record evidence.169 However, the courts
differed as to whether external disclosures may constitute the type of contrary
record evidence necessary to undermine whether the agency’s affidavit is
logical and plausible.170 The Supreme Court recently denied certiorari on
this issue, leaving the apparent circuit split unsettled.171

1. Florez v. CIA: Including External
Disclosures as Relevant Evidence

Armando J. Florez served as a high-level Cuban diplomat to the United
States during a critical period of the Cold War, including the Cuban
Revolution and the severing of U.S.-Cuba diplomatic relations.172
Eventually, Florez defected from the Cuban government and was granted
political asylum in the United States.173 Despite his “remarkable” story,174
Florez remained “reluctant” to discuss the details of his diplomatic service.175
By the early 1990s, early-onset Alzheimer’s made it difficult for him to

164. 110 F.4th 256 (D.C. Cir. 2024).

165. See id. at 264. To constitute a waiver through official acknowledgment, it is well
established that the disclosure must come from the agency withholding information. See supra
note 156 and accompanying text.

166. 829 F.3d 178 (2d Cir. 2016).

167. Seeid. at 186 (continuing to recognize that official acknowledgment must come from
the responding agency).

168. Id. at 184-85.

169. See supra notes 113-15 and accompanying text (discussing these requirements).

170. See Reply Brief for Plaintiff-Appellant at 7, Connell, 110 F.4th 256 (No. 23-5118)
(distinguishing the Florez and Connell decisions by describing Florez as recognizing “that
when it comes to what evidence is credible, official acknowledgment is not the only game in
town”).

171. See Connell v. CIA, 145 S. Ct. 2865, 2865-66 (2025) (mem.).

172. See CJ Ciaramella, The True Story of the Last Cuban Diplomat to the U.S., WASH.
FREE BEACON (May 19, 2014), https://freebeacon.com/national-security/the-true-story-of-the-
last-cuban-diplomat-to-the-u-s/ [https://perma.cc/JHG6-VTYE].

173. Seeiid.

174. Brief for Plaintiff-Appellant at 5, Florez v. CIA, 829 F.3d 178 (2d Cir. 2016)
(No. 15-1055).

175. Ciaramella, supra note 172.
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recount his experiences.176 Following Florez’s death in 2013,177 his son
Sergio Florez requested records from the CIA under FOIA to learn more
about his father’s history.178

The request was met with a Glomar response.179 The CIA did concede
that it had searched for and found no documents related to an “openly
acknowledged Agency affiliation” with Armando Florez, but it neither
confirmed nor denied the existence of any additional documents.180 The CIA
based its invocation of the Glomar response on national security concerns
and tethered its response to exemptions 1 and 3.181

Challenging the CIA’s Glomar response first in the U.S. District Court for
the Southern District of New York, and then in the Second Circuit, Sergio
Florez argued that the CIA failed to create an adequate showing of harm to
national security that would result from the production of a Vaughn index.182
The plaintiff criticized the CIA’s affidavits as containing only “boilerplate
assertions” without any specific reference to the necessity of classifying
whether or not the CIA even possessed records related to his father.183
Although the plaintiff characterized the affidavits as so general they could
“be rolled out and repurposed in any national security FOIA case,”184 the
district court found the CIA’s Glomar response to be proper and granted the
agency’s motion for summary judgment.185

While the case was on appeal, the FBI released records responsive to a
separate FOIA request and declassified documents related to Armando
Florez.186 As a result of these disclosures, the Second Circuit addressed the
issue of whether the court should consider the newly released documents in
assessing the CIA’s previously asserted rationale for a Glomar response put
forth in the agency’s affidavit.187 Relying on the standard rule governing the
relevance of evidence,188 the Second Circuit remanded the case to the district
court to reconsider the CIA’s Glomar response in light of the documents
released by the FBI.189 In dissent, now—Chief Judge Debra Ann Livingston

176. Brief for Plaintiff-Appellant, supra note 174, at 8.

177. Florez, 829 F.3d at 181.

178. Brief for Plaintiff-Appellant, supra note 174, at 3.

179. Florez v. CIA, No. 14-CV-1002, 2015 WL 728190, at *2 (S.D.N.Y. Feb. 19, 2015).

180. Id. Florez later located publicly available CIA documents which the agency had not
disclosed, and the agency conducted an additional search for records. Id. at *3.

181. Id. at *2.

182. Brief for Plaintiff-Appellant, supra note 174, at 12, 15. For further discussion of the
Vaughn index, see supra notes 88-89 and accompanying text.

183. See Brief for Plaintiff-Appellant, supra note 174, at 12. Agency affidavits justifying a
Glomar response must contain more than boilerplate assertions and instead must include
reasonably specific detail. See supra note 86 and accompanying text.

184. Brief for Plaintiff-Appellant, supra note 174, at 12.

185. Florez, 2015 WL 728190, at *1.

186. Florez v. CIA, 829 F.3d 178, 181 (2d Cir. 2016).

187. Id. at 182.

188. Id. at 184-85 (citing FED. R. EvID. 401).

189. Id. at 190.
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characterized the majority’s application of standard relevance rules to the
Glomar context as a “novel” approach.190

In applying this approach, the Second Circuit majority evaluated the
probative value of the FBI-released documents in determining whether the
CIA adequately justified its Glomar response as “logical and plausible.”191
The court found the FBI-released documents relevant because they showed
the bureau’s interest in Armando Florez and indicated the FBI shared this
information with other agencies.192 Because the CIA’s asserted basis for the
Glomar response involved protecting any indication of intelligence interest
in Armando Florez, the court found that the FBI documents could make the
CIA’s justifications more or less likely.193 Therefore, under the Federal
Rules of Evidence, the court found the FBI documents relevant to evaluating
the justification of the CIA’s Glomar response.194

In dissent, Chief Judge Livingston disagreed with this assessment because
the FBI disclosures made no reference to the CIA and included no
information undermining the usefulness of the CIA’s Glomar response.195
Chief Judge Livingston also expressed concern that the inclusion of
“irrelevant” FBI disclosures would attribute the FBI disclosure to the CIA
and thus undermine the official acknowledgment doctrine’s requirement that
a waiver must come from the responding agency.196 Chief Judge Livingston
asserted that including the FBI disclosure as relevant evidence “invite[s] by
the back door what the official acknowledgment doctrine prohibits at the
front.”’197

The majority, instead, continued to recognize the agency-specific
requirement of official acknowledgment while simultaneously allowing
external disclosures to inform whether an agency’s Glomar justification is
logical and plausible.198 The court found it “defies reason to instruct a district
court to deliberately bury its head in the sand to relevant and contradictory
record evidence solely because that evidence does not come from the very
same agency seeking to assert a Glomar response in order to avoid the
strictures of FOIA.”199

Prior to the district court’s reevaluation of the Florez decision in light of
the Second Circuit’s holding, the plaintiffs learned of additional CIA

190. Id. at 196 n.7 (Livingston, J., dissenting).

191. Id. at 184-85 (majority opinion) (quoting Ctr. for Const. Rts. v. CIA, 765 F.3d 161,
168 (2d Cir. 2014)).

192. Id. at 185.

193. Id. at 184-85.

194. Id.

195. Id. at 191 (Livingston, J., dissenting).

196. See id. at 195-96.

197. Id. at 196. Chief Judge Livingston also emphasized that exemption 3 review was
limited in scope and required only a showing that the requested information is statutorily
protected from disclosure, therefore leaving no room for the consideration of the FBI
disclosures. Id. at 193. For a discussion of the standards of exemption 3 review, see supra
notes 124-28.

198. Florez, 829 F.3d at 186-87.

199. Id. at 187 (citing Gardels v. CIA, 689 F.2d 1100, 1105 (D.C. Cir. 1982)).
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documents publicly disclosing the agency’s connection to Armando
Florez.200 The parties later reached a settlement, and the court dismissed the
case.201

This eventual settlement has not stopped district courts in the Second
Circuit (and others) from applying the Florez decision.202 For example, a
case in the Southern District of New York applied the Florez decision to
render an agency’s Glomar response “illogical and implausible” even absent
official acknowledgment.203 District courts in the First,204 Seventh,205 and
Ninth Circuits206 have also cited to Florez in applying a similar line of
reasoning to Glomar review.

Still, the Second Circuit has limited the holding in Florez and recognized
that alternate-agency disclosures must be sufficiently detailed to be relevant
to evaluating whether an agency’s affidavit is logical and plausible.207 In
New York Times v. CIA,208 the Second Circuit found the plaintiff’s reliance
on Florez to be inappropriate.209 There, the non-CIA disclosure involved a
statement from a U.S. special operations commander simply saying that he
“did not ‘know enough about the [program] to criticize it.””’210 After
weighing the contents of the particular evidence at issue, the court did not

200. Email from David McCraw, Vice President & Assistant Gen. Couns., N.Y. Times, to
Jessica Hu (Aug. 8, 2016, at 11:23) (on file with the Fordham Law Review) (filed as a court
exhibit in the Florez litigation). These documents included a 1963 CIA “Mugbook” that
featured Armando Florez and was publicly released in 1993, as well as an FBI memorandum
discussing Armando Florez with a referral indicating that the document was sent to the CIA.
Id.

201. Order of Dismissal, Florez, 829 F.3d 178 (No. 14-cv-1002). The CIA withdrew its
Glomar response and released some of the requested records. Memorandum of Law in Support
of Defendant’s Motion for Summary Judgment at 2, Florez v. CIA, No. 14-CV-1002, 2015
WL 728190, at *1 (S.D.N.Y. Feb. 19, 2015).

202. See ACLU of Mass., Inc. v. CIA, No. 22-CV-11532, 2023 WL 3394485, at *9 (D.
Mass. May 11, 2023); White v. DOJ, 460 F. Supp. 3d 725, 738 (S.D. Ill. 2020), aff’d, 16 F.4th
539 (7th Cir. 2021); ACLU v. Dep’t of Def., No. 18-cv-00154, 2019 WL 3945845, at *12 (D.
Mont. Aug. 21, 2019); ACLU v. Dep’t of Def., 492 F. Supp. 3d 250, 260 (S.D.N.Y. 2020).

203. See ACLU, 492 F. Supp. at 260 (holding that a Department of Defense report was not
an official acknowledgment but “shift[ed] the factual groundwork” sufficiently to render
reliance on exemption 1 improper (alteration in original) (quoting Florez, 829 F.3d at 186)).

204. See ACLU of Mass., Inc., 2023 WL 3394485, at *9, *11 (finding “a non-party agency’s
disclosure affects the merits of asserting a Glomar response and might warrant further
explanation from the responding agency” and accordingly denying the agency-defendants’
motion for summary judgment (citing Florez, 829 F.3d at 187)).

205. See White, 460 F. Supp. 3d at 738 (“[A] prior disclosure by a different agency does
not waive the right of a responding agency to make a Glomar response, although it may bear
on the merits of asserting such a response.” (citing Florez, 829 F.3d at 186)). There, summary
judgment was still granted in favor of the defendant. Id. at 783.

206. See ACLU, 2019 WL 3945845, at *12—13 (considering “the whole record” including
disclosures from the Bureau of Land Management despite still granting summary judgment in
favor of the FBI (citing Florez, 829 F.3d at 187)).

207. N.Y. Times v. CIA, 965 F.3d 109, 121 (2d Cir. 2020).

208. 965 F.3d 109 (2d Cir. 2020).

209. Seeid. at 121-22.

210. Id. (alteration in original) (quoting U.S. Special Operations Commander General
Raymond Thomas).
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find these statements relevant to whether the CIA’s Glomar response was
logical and plausible.211

2. Connell v. CIA: Rejecting the
Relevance Approach as an End-Run
Around Official Acknowledgment

The D.C. Circuit in Connell v. CIA declined to follow the Second Circuit’s
approach, holding that external disclosures do not weigh on whether an
agency’s affidavit is logical and plausible.212 Aligning itself with Chief
Judge Livingston’s dissent in Florez, the Connell court expressed concern
that the Second Circuit approach would undermine the official
acknowledgment doctrine’s agency-specific requirement.213  The court
therefore rejected the use of external disclosures as “relevant evidence” in
determining whether a Glomar response is appropriate.214 Instead, it
concluded that allowing such evidence “would amount to an end-run around
our official acknowledgment cases and contravene both their logic and
results.”215

The Connell case arose from a FOIA request submitted to the CIA
following the release of an SSCI report describing the CIA as having
“operational control” over fourteen individuals detained at Guantanamo
Bay.216 The request sought records concerning this stated “control.”?17 In
opposing the district court’s grant of summary judgment in favor of the CIA,
the Connell plaintiffs advanced two main arguments against the agency’s
Glomar response: first, that the SSCI report itself constituted official
acknowledgment and second, that under the reasoning of Florez the report
should be considered relevant evidence demonstrating that the agency’s
Glomar response was not logical and plausible.218

The D.C. circuit rejected both arguments. The court found that the
plaintiffs’ reliance on the out-of-circuit precedent in Florez was
unpersuasive219 and that their invocation of the court’s own decision in
ACLU v. CIA220 did not establish official acknowledgment.221 In ACLU, the
D.C. Circuit held that the CIA’s Glomar response was inadequate because
official acknowledgments already indicated that the United States maintained

211. Seeid. at 122.

212. See Connell v. CIA, 110 F.4th 256, 264 (D.C. Cir. 2024).

213. 1d. at 271 n.3 (citing Florez v. CIA, 829 F.3d 178, 191-95 (2d Cir. 2016) (Livingston,
J., dissenting)).

214. 1d. at 270.

215. 1d.

216. Id. at 261. For further discussion of the facts that led to the decision in Connell, see
supra notes 1-12 and accompanying text.

217. Connell, 110 F.4th at 261.

218. Seeid. at 269-72.

219. Id. at 271 n.3 (citing Florez v. CIA, 829 F.3d 178, 191-95 (2d Cir. 2016) (Livingston,
J., dissenting)).

220. 710 F.3d 422 (D.C. Cir. 2013).

221. See Connell, 110 F.4th at 271.
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an intelligence interest in the drone strike at issue.222 Since the SSCI in
Connell did not constitute an acknowledgment by the CIA, the court found
that the ACLU decision could not justify a finding of official
acknowledgment here.223

In reaching this conclusion, the court relied on a number of D.C. Circuit
decisions requiring that official acknowledgment be made by the responding
agency.224 The court stressed the particular importance of this requirement
in national security cases.225 Although the court recognized a “limited
exception” to the official acknowledgment doctrine’s agency-specific
requirement when the disclosure is “made by an authorized representative of
the agency’s parent,” the SSCI report fell outside the scope of this
exception.226

Although Connell is the D.C. Circuit’s most direct response to Florez’s
relevance argument, the decision relied in part on a previous D.C. Circuit
decision where the plaintiffs also urged the court to adopt the Florez
approach. In Knight First Amendment Institute at Columbia University v.
CIA227 the plaintiffs similarly relied on Florez to argue that a U.S.
Department of State official’s comments should be relevant evidence
undermining the Glomar responses of multiple intelligence agencies
concerning prior knowledge of a threat to a Saudi journalist before his
eventual murder.228 In a press conference prior to the FOIA request, a State
Department official said that the United States was not aware of the
impending murder prior to its occurrence.229 The plaintiffs argued that under
Florez, the Glomar response was no longer logical and plausible because of
the State Department official’s public statements.230 The D.C. Circuit

222. ACLU, 710 F.3d at 430. For further discussion of the D.C. Circuit’s holding in this
case and application in additional cases, see infra Part 11.B.2.

223. Connell, 110 F.4th at 272.

224. 1d.

225. 1d.

226. Id. (quoting Knight First Amend. Inst. v. CIA, 11 F.4th 810, 816 (D.C. Cir. 2021)).
In the D.C. Circuit, this exception has been described as permitting “one component of an
executive department” to “bind ‘another component within’ the same department.” Knight
First Amend. Inst., 11 F.4th at 816-17 (quoting Marino v. Drug Enf’t Admin., 685 F.3d 1076,
1082 (2012)). But see Webster v. FBI, No. 24-cv-387, 2025 WL 2144099, at *3 (D.D.C. July
29, 2025) (upholding the FBI’s Glomar response even though the U.S. Attorney’s Office
(another branch of the DOJ) had publicly acknowledged an investigation). Within the Second
Circuit, however, the application of this exception has been described as “an open question.”
Osen LLC v. U.S. Cent. Command, 969 F.3d 102, 119 n.11 (2d Cir. 2020) (Menashi, J.,
concurring).

227. 11 F.4th 810 (D.C. Cir. 2021).

228. Reply Brief for Plaintiff-Appellant at 14, Knight First Amend. Inst., 11 F.4th 810 (No.
20-5045). The intelligence agencies from which the plaintiff requested information from
included the Department of State, the CIA, the Office of the Director of National Intelligence,
the NSA, and the FBI. Knight First Amend. Inst., 11 F.4th at 814-15.

229. Knight First Amend. Inst., 11 F.4th at 814 (quoting Robert Palladino, Department
Press Briefing, U.S. Dep’T oF STATE (Oct. 10, 2018), https://2017-2021.state.gov/
briefings/department-press-briefing-october-10-2018/ [https://perma.cc/3LHG-696J]).

230. Reply Brief for Plaintiff-Appellant, supra note 228, at 13-15 (citing Florez v. CIA,
829 F.3d 178, 184-86 (2d Cir. 2016)).



2026] THE GLOMAR OF IT ALL 2281

rejected this line of reasoning and instead upheld the agencies’ Glomar
response.231

3. Whether the Second and D.C. Circuits Are Split

In their appeal to the Supreme Court, the Connell petitioners argued that
the D.C. Circuit’s decision created a split that “could not be sharper” and
established official acknowledgment as the only available method for
opposing an agency’s Glomar response.232 Further, they contended that the
decision rewrote the evidence rules by creating a Glomar-specific evidentiary
limitation233 and departed sharply from the circuit’s precedent.234 The
petitioners expressed particular concerns about the implications of the
Connell decision due to the D.C. Circuit’s prominent role in FOIA litigation
and argued that the case would “give federal agencies license to flout FOIA’s
requirements.”’235

The government, however, disputed the existence of any split, arguing that
“[n]o such conflict exists.”236 Supporting this argument, the government first
maintained that the language of the CIA’s rationale for asserting a Glomar
response in Florez was distinctly different from that in Connell.237 In Florez,
the CIA’s declaration emphasized the broad importance of maintaining a
Glomar response as necessary to protect the overall government rather than
the CIA’s specific “intelligence interest” in Armando Florez.238 Second, the
respondents stressed the narrowness of Florez’s holding and the subsequent
continued application of a narrow official acknowledgment doctrine in the
Second Circuit.239 Emphasizing the Second Circuit’s decision in New York
Times v. CIA, the government argued that the Florez decision is “limited to
the atypical remand context in which that case arose.”240 To further
emphasize the narrowness of Florez’s holding, the government cited the
Second Circuit’s continued view of the official acknowledgment doctrine as
limited to disclosures from the same agency asserting the Glomar
response.241

231. Knight First Amend. Inst., 11 F.4th at 820.

232. Petition for Writ of Certiorari at 22, Connell v. CIA, 145 S. Ct. 2865 (2025)
(No. 24-520).

233. Seeid. at 23.

234. Seeid. at 25.

235. Id. at7.

236. Brief for the Respondent in Opposition at 17, Connell, 145 S. Ct. 2865 (No. 24-520).

237. Seeid. at 18-20.

238. Id. at 19-20 (quoting Florez v. CIA, 829 F.3d 178, 185 (2d Cir. 2016)).

239. Seeid. at 20-21.

240. Id.

241. Id.
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B. Official Acknowledgment’s
Unsettled Scope

Ultimately, neither Florez nor Connell found the facts at issue sufficient to
constitute official acknowledgment.242 The agreement between these two
courts on the narrow issue that external disclosures cannot constitute official
acknowledgment, however, does not fully capture the doctrine’s broader
tensions in Glomar review. Courts in both the Second and D.C. Circuits
ostensibly apply the same three-part test for official acknowledgment.243
However, a closer examination of the case law underlying both the Florez
and Connell decisions suggests that courts have yet to settle the boundaries
of official acknowledgment itself.244

Part 11.B.1 considers decisions in both circuits emphasizing strict
adherence to the formal requirements of the three-part official
acknowledgment test. Part 11.B.2 then highlights cases in which courts have
applied the doctrine more flexibly, finding official acknowledgment based
on public statements undermining the Glomar response as logical and
plausible.

1. The Strict Official Test

As a technical matter, courts in both the Second Circuit and D.C. Circuit
continue to apply a three-part framework established in the D.C. Circuit’s
Fitzgibbon decision to determine whether an agency has officially
acknowledged the existence of records requested under FOIA.245 In the
Second Circuit, this framework, established in Wilson v. CIA,246 applies the
same three-part inquiry established in Fitzgibbon, requiring matching,
specificity, and a documented disclosure.247 The Second Circuit has
described the test as “precise and strict”248 but also as one of “questionable
provenance” when applied strictly.249 Nevertheless, the Wilson test remains
the standard in the Second Circuit.250 Consistent with the Wilson test’s
narrow interpretation, the Second Circuit in Florez did not find official
acknowledgment based on the alternate-agency disclosures despite
ultimately remanding the case.251

242. See supra notes 165-70 and accompanying text. The Florez court instead justified
the consideration of external disclosures through agency affidavit review. See Florez, 829 F.3d
at 184-85.

243. For further explanation of the three requirements of official acknowledgment applied
in both the Second and D.C. Circuits, see supra notes 143-49 and accompanying text.

244. See infra Part 11.B.2.

245. For adiscussion of this formal test and its application in both Glomar and non-Glomar
FOIA cases, see supra Part I.C.

246. 586 F.3d 171 (2d Cir. 2009).

247. Seeid. at 186.

248. Osen LLC v. U.S. Cent. Command, 969 F.3d 102, 112 (2d Cir. 2020) (quoting N.Y.
Times v. CIA, 965 F.3d 109, 116 (2d Cir. 2020)).

249. N.Y. Times Co. v. DOJ, 756 F.3d 100, 120 n.19 (2d Cir. 2014).

250. 1d.

251. See Florez v. CIA, 829 F.3d 178, 186-87 (2d Cir. 2016).
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The D.C. Circuit has similarly applied the official acknowledgment
doctrine narrowly, requiring the plaintiff to “pinpoint” an official public
record containing information matching the FOIA request.252 As a result, to
successfully assert waiver through official acknowledgment, a plaintiff must
meet a “stringent burden.”253 The Connell court emphasized that the official
acknowledgment doctrine continues to require “exacting” adherence to the
Fitzgibbon test even in Glomar cases.254

2. A More Flexible Application

In ACLU, the D.C. Circuit rejected the CIA’s Glomar response based on
official acknowledgment of the United States’ participation in drone
strikes.255 The court found it “neither logical nor plausible” for the CIA to
refuse to either confirm or deny the existence of records where it had already
publicly acknowledged having some intelligence interest in drone strikes.256
Reasoning that the CIA “asked the courts to stretch [the Glomar] doctrine too
far,” the court remanded the case to proceed with a Vaughn index or a similar
description.257

The Connell court interpreted the D.C. Circuit’s holding in ACLU as
enabling a finding of official acknowledgment even in the absence of strict
adherence to Fitzgibbon’s matching requirement.258 Courts in both the
Second and D.C. Circuits have cited ACLU in support of finding official
acknowledgment “indirectly,” where agency statements permit an
“inescapable inference” that the responding agency possesses responsive
records.259

In the D.C. district court, however, the application of ACLU has varied.260
In Smith v. CIA,261 the district court found it ““neither logical nor plausible’
that the CIA does not have budget line items related to intelligence assistance
for Israel.”262 The court found official acknowledgment based on a public
statement from former President Barack Obama and held that this non-CIA
disclosure permitted the inference that the agency supported Israel through
intelligence efforts and must have required funding.263 By contrast, in James

252. See Lenzv. CIA, No. 20-CV-3327, 2024 WL 4346263, at *6 (D.D.C. Sep. 30, 2024)
(quoting Montgomery v. IRS. 356 F. Supp. 3d 74, 82 (D.D.C. 2019)).
253. 1d.

254. See Connell v. CIA, 110 F.4th 256, 264 (D.C. Cir. 2024).

255. ACLU v. CIA, 710 F.3d 422, 428-30 (D.C. Cir. 2013).

256. Id. at 430.

257. 1d. at 431-32.

258. See Connell, 110 F.4th at 272.

259. See Open Soc’y Just. Initiative v. CIA, 505 F. Supp. 3d 234, 244 (S.D.N.Y. 2020)
(quoting James Madison Project v. DOJ, 302 F. Supp. 3d 12, 22 (D.D. C 2018)).

260. See Kathryn G. Morris, Note, The Secrecy of Chambers: An Argument for Greater in
Camera Review of the Government’s Glomar Response in FOIA Litigation, 76 N.Y.U. ANN.
SURV. AMm. L. 439, 458-61 (2021).

261. 246 F. Supp. 3d 28 (D.D.C. 2017).

262. 1d. at 33-34.

263. See id. (applying a more flexible view of the doctrine to find official acknowledgment
even though President Obama’s statements did not specifically mention the CIA or “budget
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Madison Project v. DOJ,264 the district court rejected the plaintiff’s reliance
on ACLU and Smith, finding a tweet from President Donald J. Trump was
not a sufficient official acknowledgment to overcome a Glomar response.265

I1l. CLARIFYING FLOREZ, CONNELL,
AND GLOMAR REVIEW

A technical split exists between the Second and D.C. Circuits on the issue
of whether a court may consider external disclosures when evaluating
whether the agency’s affidavit supporting a Glomar response is logical and
plausible.266 Even so, the broader inconsistencies in both circuits minimize
the significance of this split and reveal deeper flaws in the review process.267
The Florez and Connell decisions, while seemingly establishing two distinct
directives for lower court review, can be better understood as examples of
two extremes within the broader context of Glomar review. Neither decision
creates a consistent directive for the district courts in the respective circuits.
Instead, when taken as a whole, these decisions highlight the uncertainty and
unpredictability within this area of the law.

Part I11.A argues that, while Florez and Connell create a circuit split, the
split is narrower and less consequential in practice; instead, the decisions
reflect broader inconsistencies within both circuits, undermining
predictability and meaningful judicial review. Part I11.B argues that these
inconsistencies are the result of the absence of a coherent, Glomar-specific
review framework and proposes clearer statutory and judicial guidance to
prevent Glomar responses from serving as an end-run around FOIA’s
mandates of disclosure.

A. The Circuit Split and
Its Practical Limits

This section examines the nature and limits of the apparent circuit split
between the Second and D.C. Circuits regarding the evidentiary scope of
Glomar review. Part 111.A.1 explains the technical split over whether courts
may consider external disclosures in evaluating whether an agency’s
affidavit is logically and plausibly supported. Part 111.A.2 analyzes Florez
and Connell as creating two alternate approaches to balance FOIA’s broad
interest in disclosure with the potential harms of forcing agencies to confirm
or deny the existence of records. Part I11.A.3 situates these two decisions
within the broader landscape of Glomar review and shows that the

line items”). For further discussion of the Smith court’s flexibility in applying the Fitzgibbon
test to the Glomar context, see supra notes 158-59 and accompanying text.

264. 302 F. Supp. 3d 12 (D.D.C. 2018).

265. 1d. at 34-35. (“But it does not follow that just because a tweet is an ‘official’ statement
of the President that its substance is necessarily grounded in information contained in
government records.”).

266. See supra Part I1.A.

267. For a discussion of the broader inconsistencies and the unsettled state of official
acknowledgment review as applied to Glomar response, see supra Part 11.B.
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inconsistent application of the official acknowledgment doctrine minimizes
the practical significance of the split.

1. The Technical Split

The divergence between the D.C. Circuit in Connell and the Second
Circuit in Florez can be best characterized not as a disagreement about the
governing standards of official acknowledgment and agency affidavit review
broadly, but instead as a disagreement about the interaction between these
two fundamental principles. On the one hand, the Florez court distinguished
between evidence sufficient to establish official acknowledgment and
evidence relevant to evaluating the reasonableness of an agency’s
justification for withholding information. On the other hand, the Connell
court declined to separate these considerations where the evaluation of the
agency’s affidavits comes into tension with the agency-specific requirement
of official acknowledgment. Effectively, this decision limited Glomar
response review to the official acknowledgment inquiry. Therefore, external
disclosures directly addressing the existence and control of the responsive
records were excluded from the logical and plausible analysis.

The split between Florez and Connell is not limited to the rare remand
scenario presented in Florez, as the respondents opposing certiorari in
Connell contended.268 Subsequent Second Circuit decisions, as well as
district court decisions outside of the circuit, have applied Florez’s
evidentiary approach outside the specific procedural circumstances of the
Florez remand.269 In fact, courts have applied this decision more broadly,
considering external disclosures not only in national security cases but also
in cases involving Glomar responses tethered to personal privacy
exemptions.270

At the same time, the split is narrower than it may initially appear. The
D.C. Circuit’s exclusion of external disclosures has been applied most strictly
in cases involving national security exemptions; but courts within the circuit
continue to consider nonagency, and even unofficial, disclosures in personal
privacy Glomar cases.271 While the Connell petitioners argued special
evidence rules would apply in Glomar cases generally under the D.C.
Circuit’s decision, this application does not yet appear to extend outside of
the national security exemptions.272  This application suggests that
inconsistent judicial outcomes related to Glomar responses are not
necessarily reflective of disagreements over the application of evidence rules

268. See supra notes 239-41 and accompanying text.

269. See supra notes 202—06 and accompanying text.

270. See supra notes 202-06 and accompanying text.

271. See supra notes 129-33 and accompanying text (discussing the personal privacy
balancing test). Post-Connell, the D.C. Circuit has continued to apply the balancing test. See,
e.g., Raw Story v. U.S. Dep’t of Def., No. 23-2514, 2024 WL 4346214, at *7 (D.D.C. Sep.
30, 2024) (applying the balancing test); Mikhashov v. Dep’t of Def., No. 22-3485, 2024 WL
4332601 at *14 (D.D.C. Sep. 26, 2024) (same).

272. See supra note 233 and accompanying text (establishing the petitioner’s argument).
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or relevance determinations, but instead reflect context-dependent or
exemption-related inquiries.

Viewed narrowly, the split in Connell and Florez illustrates the tension in
Glomar review when balancing FOIA’s mandate of disclosure with the
potential harm of forcing an agency to release certain records. The two
decisions fell on opposite ends of the extremes when balancing these
interests. While the Florez court was willing to consider even FBI evidence
with no explicit reference to the CIA as relevant,273 the Connell court
effectively ignored a specific reference in the SSCI report to the CIA’s
possession of relevant documents.274 Taken together, Florez and Connell
reflect a lack of clear Glomar-specific guidance rather than two clearly
defined directives for district courts.

2. Challenges of Both Approaches

Neither Florez nor Connell established a clear and consistent review
framework in line with existing Glomar review precedent. Instead, each
decision highlighted distinct doctrinal problems. While Connell risks
creating unreviewable Glomar responses, the Florez holding conflicts with
the strict boundaries of the official acknowledgment doctrine.

In the D.C. Circuit, Connell significantly limited the scope of judicial
review of Glomar responses and effectively collapsed the logical and
plausible inquiry into the official acknowledgment doctrine. Therefore, a
FOIA requester is essentially limited to asserting an official acknowledgment
claim275 and invoking only disclosures produced by the responding agency
itself.276 Under this framework, external disclosures—even those containing
specific reference to the responding agency’s possession of responsive
documents—are excluded from consideration.277 As a result, the agency’s
own affidavits and disclosures become the principal evidence on which
courts rely.278

Since courts cannot use external disclosures as a check on the agency’s
Glomar responses, the agency itself becomes responsible for regulating its
own usage of Glomar responses. FOIA litigation already presents challenges
to the traditional adversarial testing that litigation generally provides.279 The
Connell decision compounds this issue and further skews the judicial playing
field in favor of the government seeking to withhold information.

On the other hand, while Florez expanded the scope of evidence available
for courts to consider when reviewing Glomar responses, the decision created
tension with the official acknowledgment doctrine and left important

273. See supra note 195 and accompanying text.

274. See supra note 10 and accompanying text (describing the contents of the SSCI report).

275. See supra note 170 and accompanying text.

276. See supra note 232 and accompanying text.

277. SeesupraPart 11.A.2.

278. See supra notes 232-35 and accompanying text.

279. See supra notes 88-91 and accompanying text (describing the inception of the Vaughn
index as based on a need for “more adequate adversary testing”).
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doctrinal boundaries unclear. The Second Circuit recognized that strict
adherence to the official acknowledgment doctrine would prevent the court
from considering the FBI disclosures as potentially constituting a waiver of
the CIA’s Glomar response.280 To consider these FBI disclosures, the
Second Circuit created an alternative mechanism to include them without
violating the doctrine.281  This mechanism allowed the court to consider
external disclosures while nominally upholding the strict boundaries of the
official acknowledgment doctrine.

As Chief Judge Livingston cautioned in dissent, however, allowing these
alternate-agency disclosures to defeat a separate agency’s Glomar
response282 raises the same concerns that prompted the development of the
agency-specific official acknowledgment doctrine.283  These concerns
include the risk that agencies will be forced to reveal harmful information
based on disclosures by a separate agency with different concerns and
motivations.284

Beyond this tension with the official acknowledgment doctrine, Florez
also failed to establish clear boundaries for what counts as relevant evidence
beyond the general rule from the Federal Rules of Evidence.285 It remains
unclear whether the Florez approach could be successfully employed to
allow courts to consider media speculation, nongovernmental sources, or
other publicly available information. Without specific guidance, lower
courts and litigants will be confronted with significant challenges in opposing
and evaluating Glomar responses.  Despite providing an additional
mechanism for challenging Glomar responses, the Second Circuit approach
does not establish clear limits and therefore leaves courts and litigants
uncertain about the scope of the evidentiary inquiry.

3. The Split in Context

Florez and Connell illustrate two competing approaches, neither of which
fully resolves the tension inherent in Glomar review. Ostensibly, there
remains a split between the Second and D.C. Circuits regarding the use of
external disclosures to assess whether a Glomar response is logical and
plausible. Although these cases seemingly establish opposing approaches,
the Florez and Connell decisions are difficult to apply with a high degree of
predictability; instead, courts within both circuits have applied the official
acknowledgment doctrine and agency affidavit review in contrary ways.286

In the D.C. Circuit, Connell limits the ability of litigants to challenge a
Glomar response and effectively limits a court’s task on Glomar review to
determining whether the responding agency has officially acknowledged the

280. See supra note 198 and accompanying text.
281. See supra Part I1LA.1.

282. See supra notes 196-97 and accompanying text.
283. See supra notes 150-51 and accompanying text.
284. See supra note 29 and accompanying text.

285. See supra notes 188-94 and accompanying text.
286. See supra Part I1.B.
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existence of records.287 Yet previous decisions in the D.C. Circuit, which
continue to be applied, allow courts to consider additional evidence outside
of a strict application of Fitzgibbon.288 The D.C. Circuit’s recognition of
exemptions to official acknowledgment and willingness to apply the ACLU
logical and plausible test have created outcomes that, in practice, resemble
the Second Circuit’s broader approach in Florez.289 Therefore, despite the
D.C. Circuit’s seemingly rigid adherence to strict official acknowledgment
in Connell, this interpretation is not absolute, even within the circuit and as
applied to national security cases.290

The Second Circuit’s approach in Florez established that external
disclosures could constitute relevant evidence weighing on whether the
agency’s affidavits are logical and plausible.291 Thus, the Second Circuit
emphasized the availability of a nonofficial acknowledgment-based
mechanism to oppose Glomar responses. However, within the Second
Circuit, the Florez approach has been applied inconsistently. Although the
court in New York Times continued to recognize the principle that external
disclosures could be relevant, it declined to find the external disclosures at
issue relevant due to their lack of specificity.292 Despite the Florez decision,
the Second Circuit has continued to adhere to a strict official
acknowledgment test, even as circuit decisions have expressed serious doubts
about the doctrine’s application in the Glomar context.293

Florez and Connell, once situated within the broader Glomar landscape,
point to a larger overarching issue in the judicial review of these responses.
Neither circuit has developed a consistent, coherent, and predictable
framework.294 |nstead, courts in both circuits have stretched and narrowed
the relevant doctrines depending on the context of the cases. While Connell
raises significant concerns about the ability of courts to review Glomar
responses in the national security context, the inconsistent application of
Florez also raises questions about when a litigant may rely on
alternate-agency disclosures.

Despite both circuit courts’ legitimate concerns of national security and
transparency, the limits of the existing Glomar doctrine prevented either
court from establishing a doctrinally coherent directive. In the absence of a
clear framework, courts are left to make case-by-case determinations,
creating inconsistent and unpredictable outcomes. Therefore, the Florez and
Connell decisions cannot be characterized as simply creating competing
solutions but instead represent the differing outcomes that can occur in the
absence of clear structural guidance.

287. See supra Part I1.A.2.

288. See supra Part 11.B.2.

289. See supra Part 11.B.2.

290. See supra Part 11.B.2.

291. See supraPart I1LA.1.

292. See supra notes 207-11 and accompanying text.
293. See supra note 251 and accompanying text.
294. See supra Part 11.B.
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As a result, the Second Circuit is not reliably more plaintiff friendly, and
the D.C. Circuit is not necessarily more agency friendly. Instead, both
circuits have considered external disclosures in ways that are unpredictable
and have left district courts without clear guidance.

B. Preventing Glomar Responses
from Becoming an “End-Run”
Around FOIA

“‘There comes a point where . . . Court[s] should not be ignorant as judges
of what [they] know as men’ and women.”29 The D.C. Circuit invoked this
guotation from Justice Felix Frankfurter in ACLU.29% Yet the current
framework governing Glomar response review often constrains the ability of
judges to exercise judicial reasonableness. As Part I111.A demonstrates, the
existing doctrine fails to provide courts with a consistent directive for
evaluating Glomar responses. As a result, Glomar responses risk functioning
as an end-run around FOIA’s disclosure mandates rather than as a narrow
exception that agencies may invoke in extraordinary circumstances.

Part 111.B.1 first proposes statutory guidance to cabin the Glomar response
and create a predictable review framework. Part 111.B.2 then considers an
interim judicial measure that could minimize Glomar abuse in the absence of
legislative action.

1. The Necessity of Statutory Guidance

As it currently stands, the Glomar response is entirely a creation of judicial
decision-making.297 Because of this lack of congressional and statutory
guidance, the Glomar response has continued to evolve without any clear
boundaries in place.298 As a result, courts have accepted the usage of Glomar
responses in circumstances—and by certain agencies—that those involved in
the original Glomar case likely could not have anticipated.299

Congress should amend FOIA to add Glomar responses into the statutory
text and better cabin the usage of this response. To provide the courts with
increased guidance, Congress should create a tenth exemption under FOIA
specifically for the Glomar response. Instead of tethering the response to a
specific statutory exemption, the agency would have to show that confirming

295. ACLU v. CIA, 710 F.3d 422, 431 (D.C. Cir. 2013) (alteration in original) (quoting
Watts v. Indiana, 338 U.S. 49, 52 (1949)).

296. 1d.

297. See supra Part L. A.

298. See supra Part .LA.3. “[I]f Congress wishes the courts successfully to refine the
general contours of a law, the court must have rules to guide them.” David Kurzweil, Note,
Criminal and Civil RICO: Traditional Canons of Statutory Interpretation and the Liberal
Construction Clause, 30 CoLum. J.L. & Soc. Pross. 41, 88 (1996) (emphasizing the
importance of congressional guidance as applied to RICO cases).

299. See supra notes 38-47 and accompanying text (discussing the original circumstances
out of which the Glomar response arose).



2290 FORDHAM LAW REVIEW [Vol. 94

or denying the existence of the information would itself reveal information
harmful to national security or personal privacy.300

Including only the categories to which agencies most frequently tether
their Glomar responses would prevent expansion into other exemptions
where the response is unnecessary and would create a consistent mechanism
for reviewing Glomar cases. This approach would streamline the Glomar
response inquiry and involve a similar procedure whether under personal
privacy or national security issues.301

Under this statutory mechanism, courts would evaluate whether publicly
available information so significantly reduces the government’s national
security or privacy interests that a Glomar response is no longer plausible. If
a court finds a Glomar response implausible and the agency still seeks to
withhold the requested information, the agency may then assert one of
FOIA’s nine exemptions and proceed through the standard processes
applicable to those exemptions.

Congress should include the following statutory text after FOIA’s
exemptions. “This section does not apply to matters that are’:302

National security or personal privacy related, the disclosure of the existence
of which would itself reveal information protected under (b)(1), (b)(3),
(b)(6), and (b)(7)(C) and (D), but only to the extent (A) there is a substantial
difference in national security or personal privacy interests between the
disclosure of the existence of exempt responsive records and the
nondisclosure of existence itself and (B) the confirmation or denial of the
existence of the requested records would cause cognizable harm under one
of the applicable FOIA exemptions.

Balancing tests have successfully been applied within the context of
Glomar responses.303  Glomar responses on the basis of national security
under exemptions 1 and 3 should similarly require courts to apply a balancing
test to determine whether publicly available information so significantly
reduces the government’s national security interest or privacy interest, such
that a Glomar response is no longer plausible. This approach would render
the official acknowledgment inquiry unnecessary because it would become a
part of the balancing consideration and therefore would create less confusion
for courts attempting to separate and apply these issues with inconsistent
results.304

300. Personal privacy and national security, broadly speaking, are the two main
circumstances under which agencies invoke Glomar responses. See supra notes 116-33 and
accompanying text.

301. For a discussion of the current distinguishing factors between personal privacy and
national security cases, see supra Part 1.B.2.

302. 5U.S.C. §552(b).

303. See supra note 132 and accompanying text.

304. The official acknowledgment doctrine was not developed for situations in which an
agency neither confirms nor denies the existence of responsive records. See supra note 157
and accompanying text. As a result, the doctrine’s application to Glomar responses has been
criticized. See supra note 158 and accompanying text. For further discussion of the
inconsistent application of the official acknowledgment doctrine, see supra Part 11.B.
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In denying an agency the ability to assert a Glomar response, a court would
not be forcing the agency to disclose the protected information but would
instead be requiring the agency to adhere to the ordinary process of opposing
disclosure based on a FOIA exemption.305 The FOIA exemptions already
provide for issues related to national security, and the Glomar response
should only be appropriate in narrow circumstances.306 Outside of these
narrow circumstances, FOIA’s standard exemptions will continue to protect
national security concerns.307

2. The Judiciary’s Role in Fixing FOIA

In the absence of a legislative fix, courts can still make changes to the
judicial review process of Glomar responses. Part of the challenge of the
Glomar response is that, as currently applied, agencies face few incentives
not to invoke this reply. A Glomar response both removes the agency’s
obligation to search for records and insulates the agency from meaningful
judicial review. Therefore, it is susceptible to overuse and abuse.308 FOIA
places a burden on agency resources, which naturally encourages agencies to
adopt procedures minimizing these demands.309

Glomar responses are an attractive option because they allow agencies to
avoid producing records, thereby making the process less burdensome than
invoking a traditional exemption. But Glomar responses limit the public’s
ability to receive meaningful responses to FOIA requests and should be used
only in exceptional circumstances, not as a method to reduce agency costs.
If left unchecked, Glomar responses risk creating an unreviewable FOIA
loophole and undermining the Act’s directive of disclosure. Therefore, the
judiciary must create mechanisms to encourage agencies to limit Glomar
responses to when they are truly necessary, rather than out of convenience.

One potential method for increasing the obligations associated with an
agency’s assertion of a Glomar response and minimizing its appeal is to limit
an agency’s ability to produce evidence once a plaintiff has brought a
complaint against the agency. In limiting the agency’s ability to create
postcomplaint justifications for withholding records, courts should place
substantial weight on the agency’s justification for issuing a Glomar response
at the time of response. If an agency initially insufficiently justified the
response through generic legal assertions, not specifically related to the facts
at issue, this should weigh heavily against a court’s decision to uphold the
response.

This additional showing from the agency when it first issues the Glomar
response will make the response less convenient than asserting a standard

305. See supra note 27 and accompanying text.

306. See supra notes 121-28.

307. For a discussion of FOIA’s national security exemptions, see supra notes 121-28.

308. For a discussion of the procedural differences between a Glomar response and a
standard FOIA exemption, see supra Part |.B.

309. See supra note 52 and accompanying text (discussing Justice Scalia’s FOIA criticism
based on agency burdens).
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exemption, thereby incentivizing agencies to invoke Glomar responses only
when truly necessary. While hardly as effective as a legislative fix, at least
in the interim, it will more fully advance FOIA’s purpose while still
providing an agency with a doctrine that preserves national security interests.

CONCLUSION

Courts reviewing Glomar responses operate within a framework that fails
to provide consistent standards for meaningful review. Although the Second
and D.C. Circuits appear divided over whether to consider external
disclosures in assessing if a Glomar response is logical and plausible, this
Note argues that these differing decisions reflect a broader lack of clarity in
the doctrine rather than two distinct and competing approaches.

Clarifying the review process for and creating a distinct set of review
mechanisms specific to Glomar responses, rather than just applying those
from standard FOIA exemptions, is necessary to ensure consistent and
meaningful judicial review. Creating statutory and judicial guidance will
help improve Glomar review and better balance FOIA’s interests in
disclosure with the potential harm that could result from overdisclosure.



