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In December 2022, the National Labor Relations Board (NLRB or the 
“Board”) announced a modified make-whole remedial framework in Thryv, 
Inc.  For all standard make-whole relief orders, the Board would order relief 
for direct or foreseeable pecuniary harms that employees suffer as a result 
of an unfair labor practice.  Proponents of this remedial design assert that 
this is consistent with the Board’s authority under section 10(c) of the 
National Labor Relations Act (NLRA).  On the other hand, opponents find 
that this design exceeds the Board’s statutory authority and conflicts with the 
Seventh Amendment right to a jury trial. 

This Note argues that the Thryv make-whole relief framework is a 
permissible exercise of the Board’s authority on both statutory and 
constitutional grounds.  The proper approach toward the review of NLRB 
decisions is one that gives respect to the Board’s discretion and expertise in 
labor relations.  Furthermore, Thryv remedies are equitable remedies that 
do not raise Seventh Amendment issues.  Even if courts find an award of legal 
relief, this remedial framework fits within the public rights exception to the 
jury trial requirement.  Ultimately, Thryv is consistent with Congress’s intent 
for the Board to have broad remedial discretion to give effect to the public 
policies of the NLRA. 
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INTRODUCTION 

In the spring of 2018, without notice that their employer had terminated 
their health insurance months ago, three employees of a long-term care 
nursing home were unexpectedly saddled with substantial medical bills, 
collectively totaling nearly $600,000.1  One employee, Joseph Thibert, 
incurred about $570,000 in medical expenses after an emergency surgery 
during the uninsured period, and at least one of his bills was sent to debt 
collections.2  Another employee, Barbara Nece, incurred about $10,700 in 
medical bills, and one of her providers obtained a court judgment against her 
for an unpaid bill.3  A third employee, Michelle Scott, also incurred about 
$8,000 in medical bills.4  These employees were all part of a union that had 
represented a bargaining unit of nurses and another bargaining unit of service 

 

 1. See Voorhees Care & Rehab. Ctr., 371 NLRB No. 22, slip op. at 1 n.4 (Aug. 25, 2021). 
 2. See id. 
 3. See id. 
 4. See id. 
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and maintenance employees since 1985.5  Pursuant to their most recent 
collective bargaining agreement, the employer was required to provide unit 
employees with health insurance coverage.6  In late 2017, the employer had 
unilaterally terminated the health insurance plan, without informing the 
union or the employees, while continuing to deduct premiums from 
employees for at least another six months.7 

Like many other employees who face employer violations of the National 
Labor Relations Act8 (NLRA), the three employees, represented by their 
union, sought relief by filing an unfair labor practice charge with the National 
Labor Relations Board9 (NLRB or the “Board”).  Under the NLRA, the 
Board is authorized to prevent unfair labor practices, including by ordering 
remedial and affirmative action.10  Over three years after Thibert, Nece, and 
Scott were burdened with thousands of dollars in medical bills, the Board 
issued an order in Voorhees Care & Rehabilitation Center,11 requiring the 
employer, among other things, to make the employees whole for the medical 
expenses incurred due to the employer’s unfair labor practices.12 

The Board can order make-whole remedies like reinstatement and back 
pay after finding that an employee suffered from an unfair labor practice, 
such as when an employee has been unlawfully discharged for exercising 
their rights under the NLRA.13  However, reinstatement and back pay have 
not sufficiently remedied every situation or fully made employees whole 
after suffering from an unfair labor practice.14  Procedural delays make 

 

 5. See id.  The union was District 1199C, National Union of Hospital and Health Care 
Employees, AFSCME, AFL-CIO. See id. 
 6. See id. 
 7. See id. 
 8. Ch. 372, 49 Stat. 449 (1935) (codified as amended at 29 U.S.C. §§ 151–169). 
 9. See Voorhees Care, slip op. at 1. 
 10. See 29 U.S.C. § 160. 
 11. 371 NLRB No. 22 (Aug. 25, 2021). 
 12. See id. at 4–5. 
 13. See H.R. REP. NO. 74-1147, at 24 (1935) (“The most frequent form of affirmative 
action required in cases of this type is specifically provided for, i.e., the reinstatement of 
employees with or without back pay, as the circumstances dictate.”); Robert M. Worster III, 
If It’s Hardly Worth Doing, It’s Hardly Worth Doing Right:  How the NLRA’s Goals Are 
Defeated Through Inadequate Remedies, 38 U. RICH. L. REV. 1073, 1076 (2004) (“‘Make 
whole’ remedies such as backpay, reinstatement, and conditional reinstatement are also 
available where an employee has been discriminatorily discharged.”). 
 14. See Richard A. Bales, The Discord Between Collective Bargaining and Individual 
Employment Rights:  Theoretical Origins and a Proposed Reconciliation, 77 B.U. L. REV. 
687, 739 n.284 (1997) (“Reinstatement and back pay are woefully inadequate remedies for a 
wrongful discharge.  Reinstatement often occurs months after the discharge.  By this time, the 
employee is likely to have found another job, and understandably will be reluctant to give up 
the new job in exchange for the old job, working with the very people responsible for the 
wrongful discharge.  Back pay awards ignore the devastating effects of losing one’s paycheck 
for a substantial period of time, such as having one’s house foreclosed or car repossessed.”).  
Some other criticisms of the NLRA’s remedial system concern the Board’s lack of power to 
order monetary penalties, the slow procedural hurdles to adjudicating a case, and the lack of 
sufficient interim relief for workers with meritorious claims. See Lynn Rhinehart & Celine 
McNicholas, Shortchanged—Weak Anti-Retaliation Provisions in the National Labor 
Relations Act Cost Workers Billions, ECON. POL’Y INST. (Apr. 22, 2021), https://www.epi.org/ 
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reinstatement an unpopular choice for employees who are eventually 
awarded this relief,15 and back pay awards often do not reflect the full amount 
of lost wages.16 

Noting the financial consequences that the nursing home employees faced 
on top of their medical bills, former NLRB Chairman Lauren McFerran 
invited the Board to consider “whether to add a new, make-whole remedy to 
those [it] traditionally order[s]:  an award of consequential damages to make 
employees whole for economic losses (apart from the loss of pay or benefits) 
suffered as a direct and foreseeable result of an employer’s unfair labor 
practice.”17  This invitation eventually led the Board to modify its 
make-whole relief framework in Thryv, Inc.18 on December 13, 2022, 
declaring that it would order make-whole relief for “all direct or foreseeable 
pecuniary harms” employees suffer as a result of an unfair labor practice.19 

Since then, questions about the Board’s authority to issue Thryv remedies 
have crystallized into a split of opinions in the circuit courts.20  The most 
extensive opinions come from the U.S. Court of Appeals for the Sixth and 
Ninth Circuits, but other circuits have also weighed in on the issue.21  In 
NLRB v. Starbucks Corp.,22 the Sixth Circuit cited Loper Bright Enterprises 
v. Raimondo23 in reviewing the Board’s award of Thryv remedies and held 
that these remedies were beyond the Board’s statutory authority.24  It also 
determined that these remedies violated the Seventh Amendment right to a 
jury trial25 by relying on SEC v. Jarkesy.26  On the other hand, the Ninth 
Circuit upheld Thryv’s remedial structure in International Union of 
Operating Engineers, Local 39 v. NLRB27 as a permissible exercise of the 
Board’s authority.28 

This Note examines the NLRB’s make-whole relief framework in Thryv, 
the constitutional limits of the Board’s statutory authority, and the 

 

publication/shortchanged-weak-anti-retaliation-provisions-in-the-national-labor-relations-
act-cost-workers-billions/ (on file with the Fordham Law Review). 
 15. See Worster, supra note 13, at 1080–81; Leonard Page, New Directions for the Next 
National Labor Relations Board, 2001 L. REV. MICH. ST. U. DET. COLL. L. 1063, 1066. 
 16. See Worster, supra note 13, at 1083 (“Any earnings from . . . new employment are 
deducted from the backpay award, leaving the employer to pay only the backpay less these 
interim earnings.”). 
 17. Voorhees Care, slip op. at 4 n.14. 
 18. 372 NLRB No. 22 (Dec. 13, 2022). 
 19. See id. at 6. 
 20. See Int’l Union of Operating Eng’rs, Loc. 39 v. NLRB, 155 F.4th 1023, 1074 (9th Cir. 
2025) (Nelson, J., dissenting) (“[T]he majority created a circuit split when it found Thryv 
remedies within the NLRB’s statutory authority.”). 
 21. See generally NLRB v. Starbucks Corp., 125 F.4th 78 (3d Cir. 2024); Hiran Mgmt., 
Inc. v. NLRB, 157 F.4th 719 (5th Cir. 2025); 3484, Inc. v. NLRB, 137 F.4th 1093, 1116 (10th 
Cir. 2025) (Eid, J., concurring in part and dissenting in part). 
 22. 159 F.4th 455 (6th Cir. 2025). 
 23. 144 S. Ct. 2244 (2024). 
 24. See Starbucks Corp., 159 F.4th at 468–69, 478–79, 482. 
 25. U.S. CONST. amend. VII. 
 26. 144 S. Ct. 2117 (2024). 
 27. 155 F.4th 1023 (9th Cir. 2025). 
 28. See id. at 1037. 
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constitutionality of the Thryv remedy itself.  Part I of this Note sets out the 
legal background surrounding the Board’s remedies and their intersections 
with judicial review and the Seventh Amendment.  Part II considers circuit 
courts’ varying approaches to reviewing the NLRB’s authority to order Thryv 
remedies and the divide over whether that relief is constitutional under the 
Seventh Amendment.  Finally, Part III argues that courts should consider the 
Board’s broad remedial authority when reviewing Thryv make-whole 
remedies.  In addition, Part III argues that this remedial structure is equitable 
and fits within the public rights exception to the Seventh Amendment.  This 
Note builds on the reasoning from the Ninth Circuit in International Union 
of Operating Engineers, Local 39 and from Judge Jane Branstetter Stranch’s 
dissent in NLRB v. Starbucks Corp. and argues that Thryv is consistent with 
congressional intent and U.S. Supreme Court precedent. 

I.  THRYV REMEDIES AND THEIR INTERSECTION 
WITH LOPER BRIGHT AND JARKESY 

This part discusses the legal background surrounding the NLRB’s 
remedial authority and presents two 2024 Supreme Court decisions that, on 
their face, appear to cabin agency discretion.  Part I.A provides a general 
overview of the NLRA’s statutory framework and how Thryv remedies 
emerge from this.  Part I.B discusses Loper Bright and its possible impact on 
the long history of judicial deference to the Board.  Part I.C discusses Jarkesy 
alongside past Seventh Amendment considerations in relation to the NLRA. 

A.  The Statutory Framework 
Underlying Thryv 

To determine whether Thryv remedies are within the NLRB’s statutory 
authority and whether this remedial system is constitutional, it is important 
to understand the NLRA’s overall framework and the historical treatment of 
the NLRB’s authority.  Part I.A.1 introduces the relevant provisions of the 
NLRA.  Part I.A.2 focuses on the lead-up to Thryv and the Board’s reasoning 
in that decision. 

1.  The NLRA and Section 10(c) 

In response to massive strikes and periods of great industrial unrest in the 
late nineteenth and early twentieth centuries,29 Congress passed the NLRA 
in 193530 and declared it the national policy to eliminate obstructions to 
interstate commerce “by encouraging . . . collective bargaining and by 
protecting the exercise by workers of full freedom of association, 
 

 29. From 1916 to 1922, there were over one million workers involved in strikes annually. 
See FLORENCE PETERSON, STRIKES IN THE UNITED STATES, 1880–1936, at 21 (1938).  Over four 
million workers participated in a strike in 1919 alone, and from 1933 to 1935, over one million 
workers were again involved in strikes each year. See id. 
 30. 1935 Passage of the Wagner Act, NLRB, https://www.nlrb.gov/about-nlrb/who-we-
are/our-history/1935-passage-of-the-wagner-act [https://perma.cc/6CQR-J725] (last visited 
Feb. 22, 2026). 
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self-organization, and designation of representatives of their own choosing, 
for the purpose of negotiating the terms and conditions of their employment 
or other mutual aid or protection.”31  The NLRA, also known as the Wagner 
Act (named after its sponsor Senator Robert F. Wagner), provides basic 
protections for employees seeking to form unions and engage in collective 
bargaining.32  The Taft-Hartley Act33 of 1947 amended the NLRA to provide 
employees with the right to refrain from participating in a union or in mutual 
aid activities.34  The NLRA has remained largely unchanged since.35 

The NLRA begins by setting forth its findings and policy,36 defining the 
types of employees and employers within its jurisdiction,37 and establishing 
the structure of the NLRB.38  The NLRB is an independent agency,39 
consisting of a quasi-judicial five-member board and a general counsel who 
investigates and prosecutes unfair labor practices.40  The general counsel 
oversees the twenty-six regional offices (the “Regions”) that process cases.41  
The NLRB is responsible for administering and enforcing the NLRA, which 
it has primarily done through adjudications rather than its rulemaking 
powers.42  The heart of the NLRA lies in section 7, which provides in relevant 
part that “[e]mployees shall have the right to self-organization, to form, join, 
or assist labor organizations, to bargain collectively through representatives 
of their own choosing, and to engage in other concerted activities for the 
purpose of collective bargaining or other mutual aid or protection.”43  
Violations of the NLRA are set out in section 8, which refers to the various 
prohibited actions by employers and unions as “unfair labor practices.”44  
Some examples of unfair labor practices include interfering with employees’ 
section 7 rights, discharging employees for engaging in labor organizing, and 
refusing to bargain collectively with designated representatives.45 
 

 31. 29 U.S.C. § 151. 
 32. See NLRB, supra note 30. 
 33. Labor Management Relations Act, ch. 120, 61 Stat. 136 (1947) (codified as amended 
at 29 U.S.C. §§ 141–187). 
 34. 1947 Taft-Hartley Substantive Provisions, NLRB, https://www.nlrb.gov/about-nlrb/ 
who-we-are/our-history/1947-taft-hartley-substantive-provisions [https://perma.cc/5MAL-Q 
9YP] (last visited Mar. 1, 2026). 
 35. The NLRA has undergone other, more limited amendments through the 1959 
Landrum-Griffin Act, Pub. L. No. 86-257, 73 Stat. 519 (1959), and the healthcare amendments 
in 1974. See id.; Act of July 26, 1974, Pub. L. No. 93-360, 88 Stat. 395 (1974). 
 36. 29 U.S.C. § 151. 
 37. Id. § 152. 
 38. Id. § 153. 
 39. NLRB, supra note 30. 
 40. Who We Are, NLRB, https://www.nlrb.gov/about-nlrb/who-we-are [https://perma.cc/ 
4SCC-W4KW] (last visited Feb. 22, 2026). 
 41. See id.; Introduction to the NLRB, NLRB, https://www.nlrb.gov/about-nlrb/what-we-
do/introduction-to-the-nlrb [https://perma.cc/XV2P-G9J7] (last visited Mar. 10, 2026). 
 42. Robert Iafolla & Parker Purifoy, Employer Attacks on NLRB Rulings Find Fuel in 
Chevron’s Demise, BLOOMBERG L. (July 2, 2024), https://www.bloomberglaw.com/product/ 
blaw/bloomberglawnews/bloomberg-law-news/X8OMDMQ8000000#jcite (on file with the 
Fordham Law Review). 
 43. 29 U.S.C. § 157. 
 44. Id. § 158. 
 45. Id. § 158(a)(4)–(5). 
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Section 10 outlines the NLRB’s authority to prevent and remedy unfair 
labor practices, and it addresses the procedures for judicial review of Board 
decisions.46  Under section 10(a), the NLRB is empowered to “prevent any 
person from engaging in any unfair labor practice . . . affecting commerce.”47  
Under section 10(c), if the Board finds that someone has engaged in an unfair 
labor practice, then the Board “shall issue . . . an order requiring such person 
to cease and desist from such unfair labor practice, and to take such 
affirmative action including reinstatement of employees with or without back 
pay, as will effectuate the policies of this [Act].”48  As for judicial review, 
section 10(e) empowers the Board to petition any federal court of appeals to 
enforce an order, while section 10(f) permits anyone aggrieved by a final 
Board order to seek review in a court of appeals.49 

Congress intentionally used broad language in section 10(c), as it 
anticipated that the Board would need to fashion remedies for a wide variety 
of cases50 and continuously adapt its remedies to keep up with changes in the 
workplace.51  Though the Taft-Hartley Act significantly amended the NLRA, 
section 10(c) remained substantially unchanged.52 

2.  Leading Up to Thryv 

Under the administration of President Joseph R. Biden Jr., the Board took 
a more expansive approach in ordering make-whole relief under 
section 10(c).  Previously, the Board had not standardized relief for direct 
and foreseeable economic losses aside from pay or benefits, despite requests 
from former NLRB General Counsel Jennifer Abruzzo in prior cases.53  
However, the Board has shown flexibility in the past and has ordered relief 
beyond only back pay or benefits, such as search-for-work and interim 
employment expenses,54 damage and repair expenses that employees 
incurred after their employer unlawfully removed their toolboxes from the 

 

 46. See id. § 160. 
 47. Id. § 160(a). 
 48. Id. § 160(c). 
 49. See id. § 160(e)–(f). 
 50. See H.R. REP. NO. 74-1147, at 24 (1935) (“The orders will of course be adapted to the 
needs of the individual case . . . .  The most frequent form of affirmative action required in 
cases of this type is specifically provided for, i.e., the reinstatement of employees with or 
without back pay, as the circumstances dictate.”).  This broad language was not unintentional, 
as section 10(c) did not pass in Congress “without objection to the uncontrolled breadth of this 
power.” Loc. 60, United Bhd. of Carpenters v. NLRB, 365 U.S. 651, 657 (1961) (Harlan, J., 
concurring). 
 51. See Leonard Page, NLRB Remedies:  Where Are They Going?, 5 RICH. J.L. & PUB. 
INT. 1, 12 (2000). 
 52. See Dennis M. Flannery, Note, The Need for Creative Orders Under Section 10(c) of 
the National Labor Relations Act, 112 U. PA. L. REV. 69, 75–76 (1963). 
 53. See Voorhees Care & Rehab. Ctr., 371 NLRB No. 22, slip op. at 4 n.14 (Aug. 25, 
2021). 
 54. See Crossett Lumber Co., 8 NLRB 440, 497–98 (1938); see also King Soopers, Inc., 
364 NLRB 1153, 1160 (2016) (modifying the policy to “award[] search-for-work and interim 
employment expenses regardless of discriminatees’ interim earnings and separately from 
taxable net backpay, with interest.”). 
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workplace,55 and missing 401(k) contributions plus the missing investment 
growth on the amounts.56  Shortly after former NLRB Chairman McFerran’s 
invitation for input on this issue in Voorhees Care & Rehabilitation Center, 
Abruzzo issued two memoranda57 that urged NLRB Regions to seek 
make-whole remedies in appropriate cases58 and settlement agreements.59  
For cases adjudicated before the Board, Abruzzo discussed specific remedies 
for consideration, such as compensation for out-of-pocket healthcare 
expenses if an employer unlawfully terminated an employee’s health 
insurance, late fees on credit cards, and compensation for the loss of a car or 
home as a result of an unlawful discharge.60  On November 10, 2021, the 
Board officially invited interested parties to file briefs on “whether the Board 
should expand its traditional make-whole remedy for employees who are 
discharged, laid off, or otherwise discriminated against to more fully account 
for their actual economic losses.”61 

The Board took up the issue directly in Thryv.62  In a 3–2 decision, the 
Board held that, to best effectuate the NLRA’s purposes, it would “expressly 
order respondents to compensate affected employees for all direct or 
foreseeable pecuniary harms that [the] employees suffer as a result of the 
respondent’s unfair labor practice” whenever it makes a standard 
make-whole order.63  This approach requires the general counsel to calculate 
the relief specifically by presenting evidence “demonstrating the amount of 
pecuniary harm, the direct or foreseeable nature of that harm, and why that 
harm is due to the respondent’s unfair labor practice.”64  The burden then 
shifts to the respondent to “present evidence challenging the amount of 
money claimed, argue that the harm was not direct or foreseeable, or that it 
would have occurred regardless of the unfair labor practice.”65 
 

 55. See Napleton 1050, Inc., 367 NLRB No. 6, slip op. at 4 (Sep. 28, 2018). 
 56. See Alameda Ctr. for Rehab. & Healthcare, Inc., 370 NLRB No. 25, slip op. at 1 (Oct. 
14, 2020). 
 57. These memoranda have been rescinded by Acting General Counsel William B. 
Cowen. See Memorandum from William B. Cowen, Acting Gen. Couns., NLRB, to All Reg’l 
Dirs., Officers-in-Charge, and Resident Officers, NLRB (Feb. 14, 2025) (on file with the 
Fordham Law Review). 
 58. See Memorandum from Jennifer A. Abruzzo, Gen. Couns., NLRB, to All Reg’l Dirs., 
Officers-in-Charge, and Resident Officers, NLRB (Sep. 8, 2021) (on file with the Fordham 
Law Review). 
 59. See Memorandum from Jennifer A. Abruzzo, Gen. Couns., NLRB, to All Reg’l Dirs., 
Officers-in-Charge, and Resident Officers, NLRB (Sep. 15, 2021) (on file with the Fordham 
Law Review) (“Because Regions are less constrained by the remedies that they may seek in 
settlement, as opposed to those they may currently seek from the Board, Regions should 
skillfully craft settlement agreements that ensure the most full and effective relief is provided 
to those whose rights have been violated.”). 
 60. See Memorandum from Jennifer A. Abruzzo, supra note 58, at 1. 
 61. Press Release, NLRB, NLRB Invites Briefs Regarding Consequential Damages 
Remedy for Employees (Nov. 10, 2021), https://www.nlrb.gov/news-outreach/news-story/ 
nlrb-invites-briefs-regarding-consequential-damages-remedy-for-employees [https://perma. 
cc/BJH2-UAY7]. 
 62. Thryv, Inc., 372 NLRB No. 22 (Dec. 13, 2022). 
 63. Id. at 1. 
 64. Id. at 6. 
 65. Id. 
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The Board majority grounded its reasoning in its broad discretion to 
fashion remedies through section 10(c) and emphasized that the provision’s 
underlying policy is restorative, aiming to make employees whole after they 
suffered from illegal discrimination.66  The majority acknowledged that in 
the past, it had not explicitly defined make-whole remedies to cover direct or 
foreseeable pecuniary harms.67  However, in Thryv, it relied on the principles 
underlying prior cases where relief had been awarded for pecuniary harms 
that were foreseeable consequences of unfair labor practices.68  The Board 
also recognized that it used the phrase “consequential damages” when it 
invited briefs addressing this issue, but it stressed that the make-whole 
remedy in Thryv is not the same as consequential damages, which is “a legal 
term of art more suited for the common law of torts and contracts.”69  The 
Board majority distinguished its remedial authority as a means of 
effectuating the NLRA’s purpose of safeguarding and encouraging the right 
of self-organization in the workplace, rather than the authority to correct 
private, individual injuries,70 thus not implicating the Seventh Amendment.71  
Regarding scope, the majority concluded that limiting this remedy’s 
application to only the worst violations would risk turning the restorative 
nature of the remedy into a punitive measure.72 

NLRB Members Marvin E. Kaplan and John F. Ring concurred in part and 
dissented in part.73  They agreed that the Board should continue to order 
make-whole relief for direct harms, but they believed that employees should 
be made whole for indirect losses caused by an unfair labor practice only 
where the causal link between the loss and the unfair labor practice is 
sufficiently clear, which would require a determination on a case-by-case 
basis.74  They disagreed with the majority that the make-whole order should 
cover “direct or foreseeable pecuniary harms” because the standard, on its 
face, would not limit the chain of causation and would open the door to 
speculative damages.75  They also raised concerns regarding potential 
Seventh Amendment issues and possible delays from increased litigation.76 

Under the second administration of President Donald J. Trump, Acting 
General Counsel William B. Cowen issued a memorandum addressing Thryv 

 

 66. See id. at 7. 
 67. See id. 
 68. See id.; see also Page, supra note 51, at 8 (“In my view, both the language and 
legislative history of Section 10(c) of the Act are broad enough to embrace the principle that 
in order to restore the status quo ante, the Board may direct a remedy for all economic 
consequences that directly and foreseeably result from an employee’s unlawful discharge.”). 
 69. Thryv, Inc., slip op. at 9. 
 70. See id. 
 71. See id. at 10–11. 
 72. See id. at 11. 
 73. See id. at 16 (Kaplan & Ring, Members, concurring in part and dissenting in part). 
 74. See id. 
 75. See id. 
 76. See id. 
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on May 16, 2025.77  He questioned what “direct or foreseeable pecuniary 
harm” meant if it fell short of consequential or tort damages.78  In finding the 
majority’s standard overbroad, Cowen agreed with the Thryv dissent’s 
“causal link” standard.79  Noting that the majority’s standard encompasses 
the harms outlined by the dissent, he recommended that the Regions use the 
dissent’s standard and focus on addressing the foreseeable harms that have a 
clear causal connection to the unfair labor practice.80 

B.  Loper Bright and the NLRB’s 
Remedial Discretion 

In June 2024, the Supreme Court overruled the forty-year-old Chevron 
U.S.A. Inc. v. Natural Resources Defense Council, Inc.81 standard governing 
judicial review of federal agencies’ interpretations of the statutes they 
administer in Loper Bright.82  After Loper Bright was decided, employers 
were ready to test how this decision could support their challenges to NLRB 
decisions.83  Although deference to the NLRB’s interpretations of federal 
labor law existed before Chevron, Loper Bright raised the question of 
whether courts will take a harder look at the Board’s judgments despite the 
preexisting deference standard for NLRB rulings.84  This question has also 
been raised in relation to the Board’s remedial authority to order Thryv 
remedies.85 

This section unpacks Loper Bright and provides the background 
surrounding the question of how the review of NLRB remedial decisions 
might be affected.  Part I.B.1 discusses the Loper Bright opinion and some 
context leading up to the decision.  Part I.B.2 considers the history of 
deference to NLRB decisions, with a particular focus on the deference to the 
Board’s remedial decisions. 

1.  Loper Bright’s Framework 

Prior to Loper Bright, the basic framework of judicial deference to 
agencies’ statutory interpretations86 revolved around Skidmore v. Swift & 
Co.87 and Chevron—the former dating to the dawn of the Administrative 

 

 77. See generally Memorandum from William B. Cowen, Acting Gen. Couns., Nat’l Lab. 
Rels. Bd., to All Reg’l Dirs., Officers-in-Charge, and Resident Officers, Nat’l Lab. Rels. Bd. 
(May 16, 2025) (on file with the Fordham Law Review). 
 78. See generally id. 
 79. See id. at 3–4; Thryv, Inc., slip op. at 16. 
 80. See Memorandum from William B. Cowen, supra note 77. 
 81. 467 U.S. 837 (1984). 
 82. 144 S. Ct. 2244, 2254, 2273 (2024). 
 83. See Iafolla & Purifoy, supra note 42. 
 84. See id. 
 85. See infra Part II.A. 
 86. See WILLIAM N. ESKRIDGE JR., JAMES J. BRUDNEY, JOSH CHAFETZ, PHILIP P. FRICKEY 

& ELIZABETH GARRETT, CASES AND MATERIALS ON LEGISLATION AND REGULATION:  STATUTES 

AND THE CREATION OF PUBLIC POLICY 1042 (6th ed. 2019). 
 87. 323 U.S. 134 (1944). 
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Procedure Act88 (APA) and the latter arriving four decades later.  The 
Skidmore Court called for respect for agency interpretations of their enabling 
statutes, holding that “the rulings, interpretations and opinions of the 
Administrator under [an] Act, while not controlling upon the courts by reason 
of their authority, do constitute a body of experience and informed judgment 
to which courts and litigants may properly resort for guidance.”89 

Two years after Skidmore, Congress passed the APA, which set out 
procedures for agency actions and the basic contours of judicial review of 
those actions.90  Section 706 of the APA requires reviewing courts to “decide 
all relevant questions of law, interpret constitutional and statutory provisions, 
and determine the meaning or applicability of the terms of an agency 
action”91 and further calls for courts to “hold unlawful and set aside agency 
action, findings, and conclusions found to be . . . not in accordance with 
law.”92  Meanwhile, the APA requires that judicial review of agency 
fact-finding and policymaking be less rigorous than de novo review.93 

Courts generally followed agency views under Skidmore, but they lacked 
a general approach to agency deference until Chevron.94  Chevron tasked 
courts with applying a two-step test when reviewing statutes administered by 
federal agencies and called for judicial deference to permissible agency 
interpretations of ambiguous statutes.95  Forty years later, the Loper Bright 
majority reasserted the federal judiciary’s Article III power to independently 
adjudicate all cases and controversies96 and found that Chevron deference 
could not be reconciled with the APA.97  Instead, the APA required 
reviewing courts to use their independent judgment when interpreting 
statutory provisions to determine whether an agency acted within its statutory 
authority.98  According to the majority, statutes always have a “single, best 
meaning” that is fixed at the time of enactment, and a court’s task is to use 
every relevant interpretive tool available to them to resolve statutory 
ambiguities.99 

 

 88. 5 U.S.C. §§ 551–559, 701–706. 
 89. Skidmore, 323 U.S. at 140. 
 90. See Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244, 2261 (2024). 
 91. 5 U.S.C. § 706. 
 92. Id. § 706(2)(A). 
 93. See Loper Bright, 144 S. Ct. at 2261 (“[A]gency action to be set aside if ‘arbitrary, 
capricious, [or] an abuse of discretion’” (second alteration in original) (quoting § 706(2)(A))); 
id. (“[A]gency factfinding in formal proceedings to be set aside if ‘unsupported by substantial 
evidence’” (quoting 5 U.S.C. § 706(2)(E))). 
 94. See ESKRIDGE ET AL., supra note 86, at 1042. 
 95. First, if Congress had spoken directly and unambiguously on the issue, then that was 
the end of the matter, and the court and agency had to give effect to Congress’s intent. See 
Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 842–43 (1984).  However, 
if the statute was silent or ambiguous with respect to the issue, then the second step required 
the reviewing court to defer to the agency’s answer if it was “based on a permissible 
construction of the statute.” See id. 
 96. U.S. CONST. art. III, § 2, cl. 1; see Loper Bright, 144 S. Ct. at 2257 (citing Marbury v. 
Madison, 5 U.S. (1 Cranch) 137, 177 (1803)). 
 97. See Loper Bright, 144 S. Ct. at 2265. 
 98. See id. at 2273. 
 99. Id. at 2266. 
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Despite the declaration that courts are tasked with finding a statute’s one 
fixed meaning, the Loper Bright majority left room for agency input into a 
statute’s interpretation.100  First, the Court reasserted the Skidmore rule:  
courts are to “accord[] due respect to Executive Branch interpretations of 
federal statutes”101 in the process of exercising independent judgment, even 
on questions of law.102  A court should respect an agency’s interpretation of 
an ambiguous statute if the agency’s interpretation was issued 
contemporaneously with the statute’s enactment and if the interpretation has 
remained consistent over time.103  Nevertheless, judges are not bound to 
adopt an agency’s interpretation.104 

Loper Bright also left room for agency interpretations of their enabling 
statutes when Congress specifically empowers a particular agency to 
interpret how broad statutory terms apply to factual findings.105  In these 
cases addressing mixed questions of fact and law,106 the reviewing court 
respects Congress’s delegation of authority to the agency and defers to 
agency determinations so long as the decisions are reasonable.107  These 
types of statutes may grant an agency the authority to assign meaning to a 
particular term in the statute,108 empower an agency to “‘fill up the details’ 
of a statutory scheme,”109 or leave agencies with a degree of flexibility within 
reasonable limits.110  Notably, the Court referenced the NLRB, citing NLRB 
v. Hearst Publications, Inc.111 in this discussion.112  The Hearst Court found 
that the NLRA primarily tasked the Board with defining the limits of the term 
“employee.”113  Thus, the Court’s role was limited to assessing whether the 
Board’s determination that newsboys were “employee[s]” under the NLRA 
was warranted by the record and had a reasonable basis in the law.114  While 
this type of deferential review is still limited to determinations grounded in 
questions of fact, the Loper Bright Court recognized space for agency 
discretion when the “application of a statutory term was sufficiently 
intertwined with the agency’s factfinding.”115  If a court independently 

 

 100. See Fred B. Jacob & Anne Marie Lofaso, Beyond Loper Bright:  Iterative 
Construction at the National Labor Relations Board, 77 U.C. L.J. 38, 70–71 (2025). 
 101. Loper Bright, 144 S. Ct. at 2257. 
 102. See id. 
 103. See id. at 2258. 
 104. See id. 
 105. See id. at 2249; Jacob & Lofaso, supra note 100, at 71–72. 
 106. See Bernard Schwartz, Mixed Questions of Law and Fact and the Administrative 
Procedure Act, 19 FORDHAM L. REV. 73, 74 (1950). 
 107. See Loper Bright, 144 S. Ct. at 2259. 
 108. See Batterton v. Francis, 432 U.S. 416, 425 (1977). 
 109. Loper Bright, 144 S. Ct. at 2263 (quoting Wayman v. Southard, 23 U.S. (10 Wheat.) 
1, 43 (1825)). 
 110. See Michigan v. EPA, 576 U.S. 743, 752 (2015). 
 111. 322 U.S. 111 (1944). 
 112. Loper Bright, 144 S. Ct. at 2249, 2259–60. 
 113. Hearst Publ’ns, 322 U.S. at 131. 
 114. Id. 
 115. Loper Bright, 144 S. Ct. at 2260; see also Gray v. Powell, 314 U.S. 402, 411 (1941) 
(deferring to an administrative conclusion about what was considered a coal “producer” under 
the Bituminous Coal Act of 1937). 
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determines that the best reading of a statute involves a congressional 
delegation of discretionary authority to an agency, the court accepts its role 
and ensures that the agency has acted within constitutional limits.116 

2.  Historical Deference to the 
NLRB’s Remedial Authority 

The NLRA predates the Chevron doctrine by almost fifty years.  
Section 10(e) of the NLRA requires reviewing courts to treat Board findings 
of fact as conclusive if the findings are supported by substantial evidence on 
the record.117  The NLRA is silent on any specific deferential standard for 
the Board’s legal determinations, but Board decisions have historically been 
upheld if they were based on a reasonable interpretation of the law.118 

The Supreme Court declared a standard of deference to the NLRB even 
before Chevron was decided.119  In 1941, the Court in Phelps Dodge Corp. 
v. NLRB120 described a “system of restricted judicial review in relation to the 
wide discretionary authority which Congress has given the Board.”121  Ten 
years later in Universal Camera Corp. v. NLRB,122 the Court considered the 
effect of the APA and the Taft-Hartley Act on judicial review of Board 
decisions.123  It concluded that the APA’s requirement for reviewing the 
whole record to determine substantiality does not negate “the function of the 
[NLRB] as one of those agencies presumably equipped or informed by 
experience to deal with a specialized field of knowledge, whose findings 
within that field carry the authority of an expertness which courts do not 
possess and therefore must respect.”124  The Universal Camera Court 
emphasized that even for matters not requiring Board expertise, the 
reviewing court could not displace the Board’s choice between two 
conflicting views, even if the court would have chosen differently had it 
reviewed the matter de novo.125 

Recognizing the Board’s role as the steward of U.S. labor policy,126 the 
Court has stated that “effectuat[ing] national labor policy is often a difficult 
and delicate responsibility, which the Congress committed primarily to the 

 

 116. See Loper Bright, 144 S. Ct. at 2263. 
 117. 29 U.S.C. § 160(e). 
 118. See Iafolla & Purifoy, supra note 42. 
 119. See id. 
 120. 313 U.S. 177 (1941). 
 121. Id. at 196. 
 122. 340 U.S. 474 (1951). 
 123. Id. at 476. 
 124. Id. at 488. 
 125. See id. 
 126. See Iafolla & Purifoy, supra note 42. 
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[NLRB].”127  In Beth Israel Hospital v. NLRB,128 the Court held that because 
Congress entrusted the Board with “applying the Act’s general prohibitory 
language,”129 the NLRB “necessarily must have authority to formulate rules 
to fill the interstices of the broad statutory provisions.”130  Even after 
Chevron was decided, many cases involving the review of Board decisions 
did not invoke Chevron.131  Given the extensive NLRB-specific precedent 
that existed before the Chevron doctrine, Ruth E. Burdick, deputy associate 
general counsel for the NLRB’s Appellate and Supreme Court Branch, 
anticipated that the NLRB could rely on this precedent establishing judicial 
deference to the Board despite Loper Bright overruling Chevron.132 

Throughout the years, the Supreme Court has repeatedly interpreted 
section 10(c) of the NLRA as “vesting in the Board the primary responsibility 
and broad discretion to devise remedies that effectuate the policies of the Act, 
subject only to limited judicial review.”133  Therefore, a remedial order from 
the Board will not be disturbed “unless it can be shown that the order is a 
patent attempt to achieve ends other than those which can fairly be said to 
effectuate the policies of the Act.”134  Making workers whole for their losses 
suffered as a result of an unfair labor practice is “part of the vindication of 
the public policy which the Board enforces.”135  Although the Board can 
order relief for individuals who suffer from unfair labor practices, its 
remedial power is not rooted in redressing private injuries:  “[t]he Board acts 

 

 127. NLRB v. Truck Drivers Loc. Union 449, 353 U.S. 87, 96 (1957); see also Republic 
Aviation Corp. v. NLRB, 324 U.S. 793, 800 (1945) (“One of the purposes which lead to the 
creation of such boards is to have decisions based upon evidential facts under the particular 
statute made by experienced officials with an adequate appreciation of the complexities of the 
subject which is entrusted to their administration.”). 
 128. 437 U.S. 483 (1978). 
 129. Id. at 500–01 (quoting Republic Aviation Corp., 324 U.S. at 798). 
 130. Id. at 501. 
 131. See, e.g., Fall River Dyeing & Finishing Corp. v. NLRB, 482 U.S. 27, 42 (1987) 
(citing to various NLRB-specific cases to establish judicial deference to the NLRB); Auciello 
Iron Works, Inc. v. NLRB, 517 U.S. 781, 787–88 (1996) (same).  It is also worth noting that 
Skidmore deference has only been cited a handful of times when appellate courts have 
reviewed Board decisions. See Nicholas M. Ohanesian, Administrative Deference and the 
National Labor Relations Board:  Survey and Analysis, 56 CREIGHTON L. REV. 43, 61–62 
(2022). 
 132. Parker Purifoy, Labor Board Has Fallback If Justices Overturn Agency Deference, 
BLOOMBERG L. (Feb. 27, 2024, at 16:40 ET), https://www.bloomberglaw.com/product/blaw/ 
bloomberglawnews/bloomberg-law-news/X85G6PN4000000#jcite (on file with the Fordham 
Law Review). 
 133. Sure-Tan, Inc. v. NLRB, 467 U.S. 883, 898–99 (1984); see also Va. Elec. & Power 
Co. v. NLRB, 319 U.S. 533, 539–40 (1943) (holding that within the limits of the policies of 
the Act, “the Board has wide discretion in ordering affirmative action”); Republic Aviation 
Corp., 324 U.S. at 798 (“[The] Act left to the Board the work of applying the Act’s general 
prohibitory language in the light of the infinite combinations of events which might be charged 
as violative of its terms.  Thus a ‘rigid scheme of remedies’ is avoided and administrative 
flexibility within appropriate statutory limitations obtained to accomplish the dominant 
purpose of the legislation.” (quoting Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 194 
(1941))); Fibreboard Paper Prods. Corp. v. NLRB, 379 U.S. 203, 216 (1964) (“The Board’s 
power is a broad discretionary one, subject to limited judicial review.”). 
 134. Va. Elec. & Power Co., 319 U.S. at 540. 
 135. Phelps Dodge Corp., 313 U.S. at 197. 
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in a public capacity to give effect to the declared public policy of the Act to 
eliminate and prevent obstructions to interstate commerce by encouraging 
collective bargaining.”136 

When applying section 10(c), the NLRB’s task is to try to recreate the 
situation that existed prior to the unfair labor practice.137  The grant of relief 
must be adapted to the particular situation that requires redress,138 but the 
Board is not limited to reinstatement with or without back pay, as this is only 
one illustration of the Board’s affirmative power.139  Justice Felix Frankfurter 
emphasized that “[a]ttainment of a great national policy through expert 
administration in collaboration with limited judicial review must not be 
confined within narrow canons for equitable relief deemed suitable by 
chancellors in ordinary private controversies” when determining that the 
Board could order an employer to hire applicants who were denied 
employment due to discriminatory anti-union animus.140  The Phelps Dodge 
Court reached this result even though section 10(c) does not mention 
“applicants” at all.141 

The Court has also held that the Board draws on its experience to undo the 
effects of violations of the NLRA142 and that the particular means for 
remedying unfair labor practices are for the Board, not the courts, to 
determine.143  In NLRB v. Seven-Up Bottling Co.,144 the Court upheld the 
Board’s modified method of computing back pay for victims of employer 
discrimination where the Board relied on its experience in labor relations 
over many years to better promote the purposes of the NLRA.145  The Court 
determined that the Board’s decision was a policy judgment that the Court 
had no business adjudicating.146  As Justice Frankfurter previously 
cautioned, “[b]ecause the relation of remedy to policy is peculiarly a matter 
for administrative competence,” courts must be careful not to inadvertently 
rule on policy decisions.147 

All of this is not to say that courts have always upheld the Board’s 
interpretations of the NLRA.148  The Supreme Court has held that courts do 

 

 136. Nat’l Licorice Co. v. NLRB, 309 U.S. 350, 362 (1940). 
 137. See Franks v. Bowman Transp. Co., 424 U.S. 747, 769 (1976). 
 138. See NLRB v. Mackay Radio & Tel. Co., 304 U.S. 333, 348 (1938). 
 139. See Va. Elec. & Power Co., 319 U.S. at 539–40; Phelps Dodge Corp., 313 U.S. at 
187–89. 
 140. Phelps Dodge Corp., 313 U.S. at 188. 
 141. See James J. Brudney, Private Injuries, Public Policies:  Adjusting the NLRB’s 
Approach to Backpay Remedies, 5 FIU L. REV. 645, 649–50 (2010). 
 142. See NLRB v. Seven-Up Bottling Co., 344 U.S. 344, 346 (1953). 
 143. See Va. Elec. & Power Co., 319 U.S. at 539. 
 144. 344 U.S. 344 (1953). 
 145. See id. at 345–49; Brudney, supra note 141, at 655. 
 146. See Seven-Up Bottling Co., 344 U.S. at 347–48; Brudney, supra note 141, at 656. 
 147. Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 194 (1941). 
 148. See, e.g., NLRB v. Fin. Inst. Emps. of Am., Loc. 1182, 475 U.S. 192, 202–03 (1986) 
(finding that the NLRB exceeded its authority by requiring that nonunion employees be 
allowed to vote on a union affiliation matter); Lechmere, Inc. v. NLRB, 502 U.S. 527,  
539–41 (1992) (rejecting the Board’s interpretation of section 7 and holding that an employer 
can deny nonemployee union organizers access to its property). 
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not defer to the Board’s legal interpretations that fall outside of its expertise, 
nor do they defer to the Board’s remedial orders that “potentially trench upon 
federal statutes and policies unrelated to the NLRA.”149  Thus, for instance, 
the Court has denied enforcement of a remedial order found to be in conflict 
with the Bankruptcy Code,150 rejected arguments that antitrust policies 
should defer to the NLRA,151 and found a back pay award to a wrongfully 
discharged undocumented immigrant to “unduly trench upon” federal 
immigration policies.152 

The Supreme Court has also marked some limits around the Board’s 
remedial power.153  First, the Court has held that NLRB orders of affirmative 
action cannot be punitive; instead, the orders must be remedial in nature.154  
The Board’s authority is not limitless, and therefore it cannot order penalties 
or fines, even if the Board believes that those measures would effectuate the 
policies of the NLRA.155  Furthermore, in the course of advancing these 
policies, the Board may not permit employees to engage in illegal conduct 
related to their employment156 and may not “wholly ignore other and equally 
important Congressional objectives.”157  Finally, section 10(c) does not 
authorize the NLRB to award full compensatory damages for injuries.158  A 
remedial award is not “mechanically compelled,” but instead, the Board must 
be convinced that the award would effectuate the policies of the NLRA and 
help to eliminate industrial conflict.159 

C.  The NLRB and Seventh 
Amendment Constraints 

Thryv’s modified make-whole relief framework has renewed 
constitutional challenges under the Seventh Amendment, with some 
employers invoking Jarkesy in support of their arguments.  This section 
unpacks the Court’s ruling in Jarkesy and examines prior Seventh 
Amendment controversies involving the NLRB.  Part I.C.1 breaks down 
Jarkesy, and Part I.C.2 looks at past Seventh Amendment challenges to the 
NLRB. 

 

 149. Hoffman Plastic Compounds, Inc. v. NLRB, 535 U.S. 137, 143–44 (2002). 
 150. See NLRB v. Bildisco & Bildisco, 465 U.S. 513, 516, 529 n.9 (1984). 
 151. See Connell Constr. Co. v. Plumbers & Steamfitters Loc. Union No. 100, 421 U.S. 
616, 626 (1975). 
 152. Hoffman Plastic Compounds, 535 U.S. at 151–52. 
 153. See S. S.S. Co. v. NLRB, 316 U.S. 31, 46 (1942). 
 154. See Republic Steel Corp. v. NLRB, 311 U.S. 7, 11–12 (1940); NLRB v. Fansteel 
Metallurgical Corp., 306 U.S. 240, 257 (1939). 
 155. See Republic Steel Corp., 311 U.S. at 11. 
 156. See Fansteel Metallurgical Corp., 306 U.S. at 255–56. 
 157. S. S.S. Co., 316 U.S. at 47–48 (holding that the Board could not order reinstatement 
for discharged striking employees because the Court found these employees to have violated 
the federal mutiny statute). 
 158. See Int’l Union, UAW v. Russell, 356 U.S. 634, 642–43 (1958). 
 159. See id. at 642 (quoting Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 198 (1941)). 



2026] NLRB’S AUTHORITY TO MAKE WORKERS WHOLE 2309 

1.  Jarkesy’s Framework 

In Jarkesy, the Supreme Court considered whether the Seventh 
Amendment entitled a defendant to a jury trial when the U.S. Securities and 
Exchange Commission (SEC) ordered George Jarkesy Jr. to pay civil 
penalties for committing securities fraud.160  The Seventh Amendment 
provides in relevant part:  “[i]n Suits at common law, where the value in 
controversy shall exceed twenty dollars, the right of trial by jury shall be 
preserved.”161  For the majority opinion, Chief Justice Roberts relied on 
Granfinanciera, S.A. v. Nordberg162 and Tull v. United States.163  The first 
overarching question was whether the Seventh Amendment is implicated in 
the action.164  This is determined by considering whether the cause of action 
at hand is analogous to a claim at common law, where a jury trial would be 
required if the action was in front of an Article III court.165 

The framers used the term “common law” in the Seventh Amendment to 
distinguish suits at common law from suits of equity or admiralty 
jurisdiction.166  Historically, there were two main systems of courts in 
Anglo-American law:  courts of law, which were overseen by judges, and 
courts of equity, which were overseen by chancellors.167  While courts of law 
could award legal remedies,168 courts of equity could restrain action169 (such 
as requiring a party to “cease and desist”)170 or impose an “affirmative 
action.”171  These two court systems have largely merged,172 but remedies 
are still routinely classified as either legal or equitable173—especially 
because the Seventh Amendment typically requires a jury trial for the award 
of legal remedies.174  Very broadly speaking, legal relief typically involves 

 

 160. See SEC v. Jarkesy, 144 S. Ct. 2117, 2127 (2024). 
 161. U.S. CONST. amend. VII. 
 162. 492 U.S. 33 (1989). 
 163. 481 U.S. 412 (1987); see Jarkesy, 144 S. Ct. at 2127. 
 164. See Jarkesy, 144 S. Ct. at 2127. 
 165. See id. 
 166. See id. at 2122 (citing Parsons v. Bedford, 28 U.S. (3 Pet.) 433, 447 (1830)). 
 167. See DAN B. DOBBS & CAPRICE L. ROBERTS, LAW OF REMEDIES:  DAMAGES, EQUITY, 
RESTITUTION § 2.1 (3d ed. 2018). 
 168. See id. 
 169. In re Lennon, 166 U.S. 548, 556 (1897). 
 170. S. Pac. Terminal Co. v. Interstate Com. Comm’n, 219 U.S. 498, 499 (1911). 
 171. In re Lennon, 166 U.S. at 556; see also Mut. Oil Co. v. Empire Petroleum Co., 5 F.2d 
500, 500 (6th Cir. 1925) (per curiam) (explaining that “[a] temporary injunction or restraining 
order” may “require[e] affirmative action”); Vaughan v. John C. Winston Co., 83 F.2d 370, 
374 (10th Cir. 1936) (“The power of equity, in an injunctive action, to issue an order requiring 
affirmative action is frequently and properly exercised.”); Roscoe Pound, The Progress of the 
Law, 1918–1919 Equity, 33 HARV. L. REV. 420, 439 (1920) (mentioning the “power of equity 
to coerce affirmative action”); Samuel L. Bray, The System of Equitable Remedies, 63 UCLA 

L. REV. 530, 553 (2016) (“[C]ourts [can] compel action or inaction . . . by means of an 
equitable remedy.”). 
 172. See DOBBS & ROBERTS, supra note 167, § 2.1 (“The 1938 adoption of the Federal 
Rules of Civil Procedure fused law and equity into one civil jurisdiction with uniform 
procedures.”). 
 173. See Bray, supra note 171, at 541; DOBBS & ROBERTS, supra note 167, § 2.1. 
 174. See DOBBS & ROBERTS, supra note 167, § 1.2. 
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damages;175 equitable relief can include injunctions, specific performance, 
and other coercive remedies;176 and restitution has been known to be a 
remedy available in both law and equity.177 

The Jarkesy Court held that the Seventh Amendment also extends to 
statutory claims if they are “legal in nature,”178 which is determined by 
considering the cause of action and the remedy it provides, with the remedy 
being the “[m]ore important” consideration.179  A cause of action is legal in 
nature if there is a close relationship between the statutory claim and the 
common-law action.180  For this inquiry, relevant questions include whether 
the same conduct is targeted by the actions and whether Congress drew on or 
transplanted from the common-law action when creating the statutory 
scheme.181  As for the remedy consideration, monetary relief is legal in nature 
“if it is designed to punish or deter the wrongdoer, [rather than to] ‘restore 
the status quo.’”182 

If the Seventh Amendment is implicated, the second question is whether 
the Article III public rights exception applies.183  Under the public rights 
exception, “Congress [may] assign certain matters to agencies for 
adjudication even though such proceedings would not afford the right to a 
jury trial.”184  This exception turns on whether the matter concerns private 
rights or public rights—a distinction that the Court has not definitively 
clarified.185  Still, the Jarkesy majority set out some general guidelines.  If an 
action concerns private rights, the action may not be removed from federal 
court jurisdiction.186  To determine whether a suit concerns private rights, a 
key indicator is whether it is comparable to the traditional common-law 
actions tried at Westminster in 1789.187  If the “suit is in the nature of an 
action at common law, then the matter presumptively concerns private rights, 
and adjudication by an Article III court is mandatory.”188  Even when the 

 

 175. See Mertens v. Hewitt Assocs., 508 U.S. 248, 255 (1993) (“Money damages are . . . 
the classic form of legal relief.”); DOBBS & ROBERTS, supra note 167, § 1.2; Damages, 
BLACK’S LAW DICTIONARY (12th ed. 2024) (defining “damages” as “[m]oney claimed by, or 
ordered to be paid to, a person as compensation for loss or injury”). 
 176. See Bray, supra note 171, at 541–42; DOBBS & ROBERTS, supra note 167, § 1. 
 177. See DOBBS & ROBERTS, supra note 167, § 1.2; Restitution, BLACK’S LAW DICTIONARY 
(12th ed. 2024) (defining “restitution” as the “[r]eturn or restoration of some specific thing to 
its rightful owner or status”). 
 178. Granfinanciera, S.A. v. Nordberg, 492 U.S. 33, 53 (1989). 
 179. See SEC v. Jarkesy, 144 S. Ct. 2117, 2129 (2024) (quoting Tull v. United States, 481 
U.S. 412, 421 (1987)). 
 180. See id. at 2130. 
 181. See id. 
 182. Id. at 2129 (quoting Tull, 481 U.S. at 422). 
 183. See id. at 2127. 
 184. See id. 
 185. See id. at 2133 (“The Court ‘has not “definitively explained” the distinction between 
public and private rights,’ and we do not claim to do so today.” (quoting Oil States Energy 
Servs., LLC v. Greene’s Energy Grp., LLC, 138 S. Ct. 1365, 1373 (2018))). 
 186. See id. at 2132. 
 187. See id. at 2131–32. 
 188. See id. at 2132 (quoting Stern v. Marshall, 564 U.S. 462, 484 (2011)). 
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action involves a new regulatory scheme, it is the substance of the action that 
matters, not where Congress assigns it.189 

Public rights, on the other hand, involve “matters [that] ‘historically could 
have been determined exclusively by [the executive and legislative] 
branches,’” even if the judicial branch had the capability to act on them.190  
The public rights exception has previously been applicable in cases involving 
“interstate and foreign commerce, taxation, immigration, the public lands, 
public health, the facilities of the post office, pensions, and payments to 
veterans.”191  The Jarkesy majority cautioned that their prior opinions 
concerning public rights have not always been precise and that there are 
confusing distinctions and precedents in this area of law.192  Nevertheless, 
there is a presumption in favor of Article III courts even when matters 
arguably fall within the scope of the public rights exception.193 

The Jarkesy majority determined that the public rights exception as 
construed in Atlas Roofing Co. v. Occupational Safety and Health Review 
Commission194—the primary case the SEC relied on—did not extend to the 
SEC’s civil penalties.195  Atlas Roofing involved an action that arose under 
the Occupational Safety and Health Act of 1970196 (OSHA), a federal 
regulatory scheme promoting safe working conditions and enabling the 
Occupational Safety and Health Review Commission (OSHRC) to impose 
civil penalties for violations of its regulations.197  The Jarkesy majority 
reasoned that, unlike the claims at issue there, Atlas Roofing involved a new 
cause of action with remedies not derived from the common law.198  Notably, 
the Jarkesy majority invoked NLRB v. Jones & Laughlin Steel Corp.199 by 
way of Atlas Roofing, asserting that Atlas Roofing “applied the exception to 
actions that were ‘not . . . suit[s] at common law or in the nature of such . . . 
suit[s].’”200  Therefore, Atlas Roofing did not control in Jarkesy, where the 
statutory claim was “in the nature of” a common-law action.201 

2.  Past Seventh Amendment 
Challenges to Section 10(c) 

Seventh Amendment concerns about section 10(c) were raised early in the 
NLRA’s history.  When the bill was introduced in 1934, the first version of 

 

 189. See id. at 2135 (quoting Granfinanciera, S.A. v. Nordberg, 492 U.S. 33, 52 (1989)). 
 190. See id. at 2132 (second alteration in original) (quoting Stern, 564 U.S. at 493). 
 191. See id. at 2161 (Sotomayor, J., dissenting) (quoting Crowell v. Benson, 285 U.S. 22, 
51 & n.13 (1932)). 
 192. See id. at 2133 (majority opinion). 
 193. See id. at 2134. 
 194. 430 U.S. 442 (1977). 
 195. See Jarkesy, 144 S. Ct. at 2136–37. 
 196. Pub. L. No. 105–197, 112 Stat. 638 (codified as amended in scattered sections of the 
U.S. Code). 
 197. See id. at 2137 (citing Atlas Roofing, 430 U.S. at 446). 
 198. See id. at 2137–38. 
 199. 301 U.S. 1 (1937). 
 200. Jarkesy, 144 S. Ct. at 2138 (quoting Atlas Roofing, 430 U.S. at 453). 
 201. Id. (quoting Atlas Roofing, 430 U.S. at 453). 
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the provision stated that “[t]he [Board’s] order may require such person to 
cease and desist from such unfair labor practice, or to take affirmative action, 
or to pay damages, or to reinstate employees, or to perform any other acts 
that will achieve substantial justice under the circumstances.”202  This 
version was amended to state that the Board must issue “an order requiring 
such person to cease and desist from such unfair labor practice, or to take 
affirmative action or to perform any other acts that will achieve substantial 
justice under the circumstances.”203  The bill was reintroduced the following 
year with further changes:  “the Board . . . shall issue . . . an order requiring 
such person to cease and desist from such unfair labor practice, and to take 
such affirmative action, including restitution, as will effectuate the policies 
of this Act.”204  The term “restitution” was intentionally broad so that the 
relief could be tailored to the needs of each case.205  Senator Wagner noted 
that using specific language such as “reinstatement” or “back pay” in this 
section would narrow the definition of “restitution,” which can encompass 
other types of affirmative action.206 

During the hearings for Senate Bill 1958, James A. Emery, general counsel 
of the National Association of Manufacturers,207 criticized the bill on several 
grounds, including arguing that section 10(c)208 violated the Seventh 
Amendment.209  Emery was concerned that the Board could require an 
employer to pay money damages and require restitution without a jury trial, 
while the findings of fact would be subject to limited judicial review.210  
Furthermore, because appeals of NLRB orders go to the federal circuit courts, 
there are no jury trials even when a party petitions for review of a Board 
order.211  Emery distinguished the NLRB from the Federal Trade 
Commission (FTC), stating that the FTC involved the enforcement of public 
rights,212 whereas the NLRB would function to “determine the respective 
contractual rights of the parties, whether or not a tort or a wrong has been 
committed” and “to redress the private wrong by requiring restitution, or 

 

 202. S. 2926, 73d Cong. § 205(c) (1934); H.R. 8423, 73d Cong. § 205(c) (1934). 
 203. S. 2926, 73d Cong. § 8(c) (as reported by S. Comm. on Educ. & Lab., May 10, 1934). 
 204. S. 1958, 74th Cong. § 10(d) (1935); H.R. 6187, 74th Cong. § 10(d) (1935). 
 205. STAFF OF S. COMM. ON EDUC. & LAB., 74TH CONG., COMPARISON OF S. 2926 (73D 

CONGRESS) AND S. 1958 (74TH CONGRESS) (Comm. Print 1935), reprinted in 1 NAT’L LAB. 
RELS. BD., LEGISLATIVE HISTORY OF THE NATIONAL LABOR RELATIONS ACT 1935, at 1360 
(1949). 
 206. Id. 
 207. See Hearing on S. 1958 Before the S. Comm. on Educ. & Lab., 74th Cong. 240 (1935) 
(statement of James A. Emery, Gen. Couns., Nat’l Ass’n of Mfrs.). 
 208. At the time, this provision was labeled as section 10(d), but it was later amended to 
become section 10(c). See S. 1958, 74th Cong. § 10(c) (as reported by S. Comm. on Educ. & 
Lab., May 1, 1935). 
 209. See Hearing on S. 1958 Before the S. Comm. on Educ. & Lab., supra note 207, at  
847–48.  Emery was not the only person who raised Seventh Amendment concerns, but his 
arguments were the most extensive. See id. at 446 (statement of Robert T. Caldwell, Att’y, 
Rolling Mill Co.). 
 210. See id. at 847–48 (statement of James A. Emery, Gen. Couns., Nat’l Ass’n of Mfrs.). 
 211. See id. at 849. 
 212. See id. at 850. 
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requiring the payment of damages, or such other affirmative action as it 
determines is necessary.”213 

While the U.S. Senate may have already been considering cutting out the 
word “restitution,”214 it ultimately amended Senate Bill 1958 after the 
hearings, and the current language of section 10(c) largely reflects that 
amendment.215  After section 10(c) was essentially solidified,216 the U.S. 
House of Representatives reported that the “unfair labor practices listed are 
matters of public concern, by their nature and consequences, present or 
potential.”217  The House further established that “[t]he form of injunctive 
and affirmative order is necessary to effectuate the purpose of the bill to 
remove obstructions to interstate commerce which are by the law declared to 
be detrimental to the public weal.”218 

Two years after the NLRA was passed, the Supreme Court considered a 
Seventh Amendment challenge to section 10(c) in Jones & Laughlin Steel 
Corp.219  There, the respondent argued that the Board’s order of back pay in 
addition to reinstatement was equivalent to a money judgment and therefore 
violated the Seventh Amendment right to a jury trial.220  The Court held that 
the Seventh Amendment “has no application to cases where recovery of 
money damages is an incident to equitable relief even though damages might 
have been recovered in an action at law,” and “[i]t does not apply where the 
proceeding is not in the nature of a suit at common law.”221  The Court 
concluded that the case at hand was a statutory proceeding and “not a suit at 
common law or in the nature of such a suit,”222 and reinstatement and back 
pay were appropriate remedies for violating the statute.223  These past 
Seventh Amendment challenges to section 10(c) help frame the new Seventh 
Amendment questions following the Board’s award of Thryv remedies. 

 

 213. Id. at 853. 
 214. STAFF OF S. COMM. ON EDUC. & LAB., 74TH CONG., COMPARISON OF S. 2926 (73D 

CONGRESS) AND S. 1958 (74TH CONGRESS) (Comm. Print 1935), reprinted in 1 NAT’L LAB. 
RELS. BD., LEGISLATIVE HISTORY OF THE NATIONAL LABOR RELATIONS ACT 1935, at 1324 
(1949) (“It is specifically stated . . . that the Board may order the employer to make 
‘restitution’ . . . .  The objective of this provision seems entirely desirable, but it would be 
better to state specifically that the Board may order an employer to reinstate a discharged 
worker and to give him compensation for the time that he has lost through unlawful 
discharge.”). 
 215. Compare S. 1958, 74th Cong. § 10(c) (as reported by S. Comm. on Educ. & Lab., 
May 1, 1935), with 29 U.S.C. § 160(c). 
 216. Notably, the phrase “affirmative action” was never edited out throughout the various 
amendments to this section. See supra notes 202–04, 215 and accompanying text. 
 217. H.R. REP. NO. 74-1147, at 24 (1935). 
 218. Id. 
 219. See NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 25 (1937). 
 220. See id. at 48. 
 221. See id. 
 222. Id. 
 223. See id. at 48–49.  The Supreme Court upheld Jones & Laughlin Steel Corp. and readily 
disposed of subsequent cases involving Seventh Amendment challenges against the NLRB in 
1937. See, e.g., Associated Press v. NLRB, 301 U.S. 103, 133 (1937); Wash., Va. & Md. 
Coach Co. v. NLRB, 301 U.S. 142, 147 (1937). 
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II.  EVALUATING THE OPPOSING 
STANCES ON THRYV 

Since the NLRB incorporated “direct or foreseeable pecuniary harms” into 
its make-whole remedial system in December 2022, the NLRB has 
consistently ordered Thryv remedies when it found unlawful conduct.224  
Over a year after Thryv, courts began to disagree about its applicability.  
Upon review of Thryv itself, in May 2024, the U.S. Court of Appeals for the 
Fifth Circuit vacated the Board’s order in part without directly ruling on the 
remedies issue.225  After this decision, the Board continued issuing Thryv 
remedies.  In Airgas USA, LLC,226 the Board reasoned that the Fifth Circuit 
did not directly hold that the Board lacked authority under the NLRA to grant 
these remedies.227  Alternatively, the Airgas majority determined that Thryv 
remains valid Board precedent under their nonacquiescence policy with 
adverse appellate court decisions, where the Board limits the adverse 
decision to the particular case.228  After Airgas, the NLRB continued treating 
Thryv as valid precedent and applied Thryv’s make-whole remedial order in 
many decisions.229 

Various parties have challenged Thryv’s make-whole relief on appeal.  
This part discusses the circuit courts’ varying approaches to the review and 
interpretation of the Board’s authority to order Thryv remedies.  Part II.A 
considers the differing approaches to judicial review of the Board’s remedial 
authority, focusing on the Sixth and Ninth Circuits.  Part II.B looks at the 
circuit split regarding the Board’s authority to order Thryv remedies and the 
constitutionality of this remedial design. 

A.  The Varying Approaches 
to Reviewing Thryv 

Within months of Loper Bright, federal appellate courts diverged on how 
the end of Chevron deference influenced judicial review of NLRB cases.  
Some courts cited Loper Bright but reached conclusions without directly 

 

 224. See generally, e.g., Cintas Corp. No. 2, 372 NLRB No. 34 (Dec. 16, 2022); KM Bldg. 
Care, Inc., 372 NLRB No. 38 (Dec. 21, 2022); United Scrap Metal PA, LLC, 372 NLRB 
No. 49 (Feb. 8, 2023); HSA Cleaning Inc., 373 NLRB No. 46 (Apr. 19, 2024). 
 225. See Thryv, Inc. v. NLRB, 102 F.4th 727, 748 (5th Cir. 2024). 
 226. 373 NLRB No. 102 (Sep. 18, 2024). 
 227. See id. at 1 n.2.  The Ninth Circuit upheld Airgas USA on appeal. See NLRB v. Airgas 
USA, LLC, No. 24-6310, 2025 WL 2992542, at *2 (9th Cir. Oct. 24, 2025). 
 228. See Airgas USA, slip op. at 1 n.2; Samuel Estreicher & Richard L. Revesz, 
Nonacquiescence by Federal Administrative Agencies, 98 YALE L.J. 679, 706 (1989) (“[T]he 
Board has reserved the right to continue its disagreement with circuit court rulings that are 
contrary to the Board’s interpretation of national labor policy, even where it is not prepared to 
seek Supreme Court review in the particular case.  Of course, in many cases the Board does 
acquiesce in the court of appeals’ view of the law, but this agency, more than most, has openly 
asserted the authority to decline to acquiesce in appropriate cases.”). 
 229. See, e.g., Valmar Masonry LLC, 373 NLRB No. 112, slip op. at 2 n.1 (Sep. 25, 2024) 
(“For the reasons set forth in Airgas USA, LLC, . . . the Board’s decision in Thryv remains 
valid precedent.”); Starbucks Corp., 374 NLRB No. 10, slip op. at 13 n.24 (Dec. 16, 2024) 
(same). 
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quoting or engaging with the opinion.230  Some courts referenced Skidmore 
when outlining their standard of review but ultimately engaged in 
independent judgment without a clear indication of weight given to the 
Board’s expertise.231  Some other courts more clearly applied Skidmore in 
their analysis.232  Two cases from the Fifth Circuit referenced Loper Bright’s 
carve-out for broad discretion in their standard of review, but neither of them 
applied it.233  Notably, some courts have not cited Loper Bright at all in their 
review of NLRB cases.234  Other courts have not cited Loper Bright, but their 
analyses appeared to align with Loper Bright’s recognition of congressional 
grants of discretion to agencies.235 

Perhaps unsurprisingly, circuit courts have taken a similarly 
heterogeneous approach to judicial review of Thryv remedies.  This section 
focuses on circuit courts’ differing standards of review in interpreting the 
Board’s authority to order Thryv remedies.  The U.S. Courts of Appeals for 
the Third, Fifth, Sixth, and Ninth Circuits all analyze whether the Board has 
the statutory authority under the NLRA to award Thryv remedies.  However, 
the Sixth Circuit went further, considering the Seventh Amendment in its 

 

 230. See, e.g., Alaris Health at Boulevard E. v. NLRB, 123 F.4th 107, 121 (3d Cir. 2024) 
(“Ultimately, we need not decide whether deference to the Board’s designation of mandatory 
bargaining subjects under the Act survives the Supreme Court’s rejection of Chevron 
deference in Loper Bright.”), cert. denied, 145 S. Ct. 2682 (2025) (mem.); Lion Elastomers, 
L.L.C. v. NLRB, 108 F.4th 252, 255 n.1 (5th Cir. 2024) (“Although we discuss how an agency 
has understood a question of statutory interpretation, we resolve this case on other grounds 
and need not reach the validity of the agency’s interpretation.”). 
 231. See, e.g., 3484, Inc. v. NLRB, 137 F.4th 1093, 1104 (10th Cir. 2025) (stating that 
“deference is no longer owed” after Loper Bright); Garten Trucking LC v. NLRB, 139 F.4th 
269, 276 (4th Cir. 2025) (noting the court’s role to independently interpret the NLRA while 
giving “the NLRB’s interpretation deference only to the extent that the agency’s opinion has 
the ‘power to persuade’” (quoting Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944))); 
Rieth-Riley Constr. Co. v. NLRB, 114 F.4th 519, 528–29 (6th Cir. 2024) (explaining that the 
court does not “defer to the NLRB’s interpretation of the NLRA, but exercise[s] independent 
judgment in deciding whether an agency acted within its statutory authority” and that the court 
“pay[s] ‘careful attention’ to the judgment of the agency to inform that inquiry.” (citation 
omitted) (quoting Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244, 2273 (2024))), cert. 
denied, 145 S. Ct. 1429 (2025) (mem.). 
 232. See, e.g., Miller Plastic Prods. Inc. v. NLRB, 141 F.4th 492, 503 (3d Cir. 2025); United 
Nat. Foods, Inc. v. NLRB, 138 F.4th 937, 949 (5th Cir. 2025). 
 233. See United Nat. Foods, 138 F.4th at 946, 949 (citing the broad delegation standard but 
ultimately conducting a Skidmore-like analysis). See generally Hudson Inst. of Process Rsch. 
Inc. v. NLRB, 117 F.4th 692 (5th Cir. 2024) (recognizing the potential for a broad delegation 
of authority from Congress but ultimately reversing the Board’s determination because the 
court found that the Board’s factual findings could not be supported by substantial evidence). 
 234. See, e.g., NLRB v. ArrMaz Prods. Inc., 123 F.4th 1295, 1302 (11th Cir. 2024); 
Metrohealth, Inc. v. NLRB, No. 23-1301, 2024 WL 5103360, at *2 (D.C. Cir. Dec. 13, 2024). 
 235. See, e.g., Int’l Union of Operating Eng’rs, Loc. 150 v. NLRB, 109 F.4th 905, 915 (7th 
Cir. 2024) (setting out the review standard for the Board’s legal conclusions as “deferential 
out of respect for Congress’s broad delegation of responsibility for developing national labor 
policy to the Board”); NLRB v. Napleton 1050, Inc., No. 21-3357, 2022 WL 22866023, at *3 
(7th Cir. Aug. 20, 2024) (“This court gives substantial deference to both the Board’s findings 
of fact and its interpretation of the Act.”); Acumen Cap. Partners, LLC v. NLRB, 122 F.4th 
998, 1003 (D.C. Cir. 2024) (maintaining that the Supreme Court has long recognized the 
Board’s role “of applying the general provisions of the [NLRA] to the complexities of 
industrial life” (quoting Ford Motor Co. v. NLRB, 441 U.S. 488, 496 (1979))). 
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analysis.236  While all these circuits address the question of whether Thryv 
awards are equitable or legal remedies—a question closely tied to the 
Seventh Amendment discussion in Part II.B—this section focuses primarily 
on the differing levels of respect given to the Board’s interpretation of 
section 10(c).  Part II.A.1 examines the independent judicial review 
approach, illustrated most extensively by the Sixth Circuit and supported by 
the Third and Fifth Circuits.  Part II.A.2 outlines the Ninth Circuit’s more 
deferential standard. 

1.  Independent Interpretation 

In Starbucks Corp., the Sixth Circuit engaged in independent statutory 
interpretation when reviewing the Board’s authority to order Thryv remedies 
after Starbucks unlawfully fired an employee for engaging in union 
organizing activities.237  The Sixth Circuit referenced Loper Bright via its 
citation to Rieth-Riley Construction Co. v. NLRB238 when they declared that 
they “review de novo the Board’s legal conclusions, including its 
interpretation of § 10(c).”239  Using this standard, the Sixth Circuit 
predominantly focused its analysis on whether section 10(c)’s “affirmative 
action” language allowed for equitable or legal remedies.240 

Starting with a textual analysis, the Sixth Circuit looked to dictionary 
definitions near the time of the NLRA’s enactment to determine that 
“affirmative action” limited the Board’s remedial possibilities to those 
equitable in nature.241  Reiterating Loper Bright’s declaration that “every 
statute’s meaning is fixed at the time of enactment,”242 the court considered 
early twentieth-century understandings of “affirmative action” and 
determined that this phrase was routinely associated with equitable power.243  
The Sixth Circuit also relied on Supreme Court precedent holding that the 
Board did not have the authority “to award full compensatory damages for 
injuries caused by wrongful conduct”244 and that “[t]he power to order 
affirmative relief under § 10(c) is merely incidental to the primary purpose 
of Congress to stop and to prevent unfair labor practices.”245 

The court also engaged in structural analysis,246 citing to federal and state 
cases that broadly discussed the phrase “affirmative action” near the time of 

 

 236. See infra Part II.B.1. 
 237. See NLRB v. Starbucks Corp., 159 F.4th 455, 467–75 (6th Cir. 2025). 
 238. 114 F.4th 519 (6th Cir. 2024). 
 239. See Starbucks Corp., 159 F.4th at 468 (citing Rieth-Riley Constr. Co., 114 F.4th at 
528). 
 240. See id. 
 241. See id. at 469. 
 242. See Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244, 2266 (2024) (quoting Wis. 
Cent. Ltd. v. United States, 138 S. Ct. 2067, 2074 (2018)). 
 243. See Starbucks Corp., 159 F.4th at 469. 
 244. Id. at 470 (quoting Int’l Union, UAW v. Russell, 356 U.S. 634, 643 (1958)). 
 245. Id. (alteration in original) (quoting Russell, 356 U.S. at 642–43); see also NLRB v. 
Starbucks Corp., 125 F.4th 78, 95–96 (3d Cir. 2024); Hiran Mgmt., Inc. v. NLRB, 157 F.4th 
719, 726 (5th Cir. 2025). 
 246. See Starbucks Corp., 159 F.4th at 471. 
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the NLRA’s enactment;247 noting past and present legal scholars referring to 
“affirmative action” as authorizing equitable relief;248 and analogizing the 
statute to the remedial provision of Title VII,249 which was modeled after 
section 10(c) of the NLRA.250  After determining that Thryv remedies raise 
Seventh Amendment concerns, the Sixth Circuit attempted to read 
section 10(c) to avoid a conflict with the U.S. Constitution and determined 
that the Board did not have the authority to award these remedies.251  
Through its independent judgment, the Sixth Circuit held that the specified 
remedies in section 10(c) entailed only equitable remedies, which limited the 
scope of relief that the Board could award.252 

The Sixth Circuit also pointed to other circuits that shared a similar 
assessment of the issue.253  The Third and Fifth Circuits both approached 
section 10(c)’s interpretation de novo254 and only analyzed the Board’s 
statutory authority to order Thryv remedies.255  In a separate case involving 
Starbucks, the Third Circuit concluded that section 10(c)’s command “to 
cease and desist” and to take “affirmative action” meant that the Board could 
only award equitable remedies, but it acknowledged that the Board can still 
award monetary relief in the form of back pay, which has been described as 
a form of restitution.256  It maintained that while the Board had for many 
years ordered make-whole relief for monetary losses beyond wages alone, 
those awards “were closely tied to the equitable remedy of backpay,” 
whereas Thryv remedies resembled an order to pay compensatory 
damages.257  In a similar vein, the Fifth Circuit in Hiran Management, Inc. 
v. NLRB258 held that Thryv’s phrasing of “foreseeable pecuniary harms” 
constituted a form of legal damages, rejecting the Board’s argument 
characterizing Thryv remedies as equitable.259  The Fifth Circuit concluded 
that the Board lacked the statutory authority to order compensatory damages 
and was limited to remedies resembling back pay.260 

 

 247. See id. at 471–73. 
 248. See id. at 470; see also Starbucks Corp., 125 F.4th at 95; Hiran Mgmt., 157 F.4th at 
725. 
 249. Civil Rights Act of 1964, Pub. L. No. 88-352, §§ 701–718, 78 Stat. 241, 253–66 
(codified as amended at 42 U.S.C. §§ 2000e to 2000e-17). 
 250. See Starbucks Corp., 159 F.4th at 471–73; Hiran Mgmt., 157 F.4th at 726–27. 
 251. See Starbucks Corp., 159 F.4th at 473–74; infra Part II.B. 
 252. See Starbucks Corp., 159 F.4th at 478–79. 
 253. See id. at 470 (citing Starbucks Corp., 125 F.4th at 95); see also Hiran Mgmt., 157 
F.4th at 727–29; Int’l Union of Operating Eng’rs, Loc. 39 v. NLRB, 155 F.4th 1023, 1060 
(9th Cir. 2025) (Bumatay, J., dissenting in part); 3484, Inc. v. NLRB, 137 F.4th 1093, 1125 
(10th Cir. 2025) (Eid, J., concurring in part and dissenting in part). 
 254. See Starbucks Corp., 125 F.4th at 86; Hiran Mgmt., 157 F.4th at 723. 
 255. Neither court reached the Seventh Amendment question, as they both resolved the 
issue on statutory grounds. See Starbucks Corp., 125 F.4th at 86–87; Hiran Mgmt., 157 F.4th 
at 722 n.1. 
 256. See Starbucks Corp., 125 F.4th at 95–96. 
 257. See id. at 96–97. 
 258. 157 F.4th 719 (5th Cir. 2025). 
 259. Id. at 728. 
 260. See id. at 723, 728. 
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The Sixth Circuit also considered—but left little space for—the Board’s 
own reading of section 10(c).261  The court acknowledged that the Board’s 
remedial powers are not limited only to reinstatement with or without back 
pay, but it continued to cabin the Board’s remedial discretion to a constrained 
form of equitable relief.262  The Board cited to Supreme Court precedent and 
the agency’s own precedent to support its broad discretion to order 
make-whole relief, but the Sixth Circuit read those decisions differently.263  
After considering the Board’s argument that the court should examine the 
Board’s remedies for an abuse of discretion, the Sixth Circuit reiterated that 
the court “do[es] not defer to the NLRB’s interpretation of the NLRA.”264  
The court also refused to “defer to [the NLRB’s] purported discretion to set 
the boundaries of § 10(c), a proposed novel extension of our past 
practice.”265  The court rejected the Board’s view that Congress granted it 
the power to order any form of make-whole relief, as this desire was not 
directly reflected in the text of the NLRA.266  The court ultimately disagreed 
with the Board’s interpretation of section 10(c) and repeated Loper Bright’s 
command that “[c]ourts must exercise their independent judgment in 
deciding whether an agency has acted within its statutory authority.”267 

2.  Respect for the Board’s Discretion 

In International Union of Operating Engineers, the Ninth Circuit reviewed 
an NLRB remedial decision with respect for the Board’s broad discretion.268  
In this case, the Board found that Macy’s violated the NLRA by locking out 
striking employees without clearly or fully informing them about the 
necessary conditions to be reinstated, and the Board accordingly awarded 
make-whole relief to the employees.269  In reviewing the order, the Ninth 
Circuit established that the Board’s remedial discretion is “exceedingly 
broad” and that the court “will enforce a remedy ‘unless it represents a clear 
abuse of discretion,’” which is found if an “order is a patent attempt to 
achieve ends other than those that can be fairly said to effectuate the policies 
of the Act.”270  The Ninth Circuit emphasized that the Board’s power to order 
affirmative action is not limited to only “reinstatement with or without back 

 

 261. See NLRB v. Starbucks Corp., 159 F.4th 455, 475–82 (6th Cir. 2025). 
 262. See id. at 475. 
 263. See id. at 477. 
 264. See id. at 478 (quoting Rieth-Riley Constr. Co. v. NLRB, 114 F.4th 519, 528 (6th Cir. 
2024)). 
 265. See id. 
 266. See id. 
 267. See id. at 479 (alteration in original) (quoting Loper Bright Enters. v. Raimondo, 144 
S. Ct. 2244, 2273 (2024)). 
 268. See Int’l Union of Operating Eng’rs, Loc. 39 v. NLRB, 155 F.4th 1023, 1045–53 (9th 
Cir. 2025).  The original Ninth Circuit opinion was issued on January 21, 2025, but the opinion 
was slightly amended when the court denied a hearing en banc. See generally Int’l Union of 
Operating Eng’rs, Loc. 39 v. NLRB, 127 F.4th 58 (9th Cir. 2025). 
 269. See Int’l Union of Operating Eng’rs, 155 F.4th at 1041. 
 270. Id. at 1037 (quoting NLRB v. Ampersand Publ’g, LLC, 43 F.4th 1233, 1236–37 (9th 
Cir. 2022)); see Va. Elec. & Power Co. v. NLRB, 319 U.S. 533, 540 (1943). 
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pay,” as this is only one example of a permissible order.271  Courts do not 
determine the particular means of remedying the effects of unfair labor 
practices.272  Instead, section 10(c) “vest[ed] in the Board the primary 
responsibility and broad discretion to devise remedies . . . subject only to 
limited judicial review.”273 

The Ninth Circuit first upheld the Board’s finding that Macy’s committed 
an unfair labor practice by unlawfully locking employees out.274  The court 
then reviewed the order of Thryv relief and concluded that the Board did not 
clearly abuse its discretion in ordering this remedy.275  The court agreed with 
the Board that make-whole relief generally promotes the policy of the NLRA, 
as this relief is aimed at “restor[ing] the economic strength that is necessary 
to ensure a return to the status quo ante at the bargaining table.”276  The Ninth 
Circuit also stressed that the “considerable deference”277 the Board is entitled 
to when crafting remedies is not the same as Chevron deference.278  Instead, 
this deference reflects the Board’s congressional grant of discretion to award 
remedies to further the policies of the Act.279  After all, the Board’s discretion 
is at its “zenith” when fashioning remedies to address the effects of unfair 
labor practices.280 

Respect for the Board’s remedial discretion can also be found in Judge 
Stranch’s dissent in Starbucks Corp.,281 where she asserts that the Board 
acted within its discretion when it ordered Starbucks to make an employee 
whole for all direct or foreseeable pecuniary harms suffered as a result of 
their unlawful discharge.282  Judge Stranch considered the economic strife at 
the time of the NLRA’s enactment, which Congress sought to address by 
promoting and protecting collective bargaining through which employees 
could negotiate the conditions of their work.283  Judge Stranch noted 
contemporaneous Supreme Court decisions rejecting a reading of 
section 10(c) limiting the Board’s remedial authority,284 highlighted 

 

 271. See Int’l Union of Operating Eng’rs, 155 F.4th at 1038 (quoting Va. Elec. & Power 
Co., 319 U.S. at 539). 
 272. See id. (citing Va. Elec. & Power Co., 319 U.S. at 539). 
 273. Id. at 1047 (second alteration in original) (quoting Sure-Tan, Inc. v. NLRB, 467 U.S. 
883, 898–99 (1984)). 
 274. See id. at 1043–46. 
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 276. Id. at 1048 (alteration in original) (quoting NLRB v. Ampersand Publ’g, LLC, 43 
F.4th 1233, 1238 (9th Cir. 2022)). 
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 282. Id. at 482. 
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 284. See id. at 485. 
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Congress’s intent to defer to the Board’s expertise and discretion,285 and 
accepted the Board’s use of make-whole remedies out of respect for its 
expertise and intuition derived from experience in rectifying unfair labor 
practices.286  Long-standing practice has demonstrated that the Board’s 
make-whole remedies “have routinely, with judicial approval, exceeded any 
claimed limitation to back pay and reinstatement.”287  Furthermore, Thryv’s 
make-whole remedies are “sufficiently tailored” to actual unfair labor 
practices, staying within the statutory boundaries.288  Giving the Board’s 
remedial authority “considerable weight,” the Board’s “fashioning of 
remedies ‘should stand unless it can be shown that the order is a patent 
attempt to achieve ends other than those which can fairly be said to effectuate 
the policies of the Act.’”289 

B.  The Constitutionality of Thryv 

This section discusses the circuit split regarding the constitutionality of 
Thryv remedies.  Part II.B.1 looks at the Sixth Circuit’s arguments that this 
remedial system violates the Seventh Amendment.  Part II.B.2 reviews 
arguments that Thryv remedies do not violate the Seventh Amendment, as 
advanced by the Ninth Circuit, among others. 

1.  Thryv Raises Seventh 
Amendment Concerns 

The Sixth Circuit determined that Thryv remedies are legal rather than 
equitable and that the NLRB may only award equitable remedies.290  Thus, 
the court held that the Board’s award of compensatory damages in an 
administrative proceeding violates the Seventh Amendment.291  Looking to 
Jarkesy to inform the scope of the jury trial right,292 the Sixth Circuit held 
that the Thryv remedy “reflects legal relief amounting to money damages, to 
which a jury trial right attaches.”293  The court did not question the Board’s 
authority to order equitable, tailored monetary payments that serve only “to 
restore the status quo,”294 but it determined that Thryv awards “shifted from 
equity to law.”295  The court determined that the Thryv remedial system 
effectively “broaden[ed] the realm of § 10(c) relief to harms bearing, at best, 
a tangential relation to the respective unfair labor practice.”296  Damages aim 
to compensate the plaintiff, whereas restitution aims to prevent the 
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 293. Starbucks Corp., 159 F.4th at 474. 
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defendant’s unjust enrichment; here, “[t]he Board is measuring monetary 
relief from the standpoint of the employee’s loss, indicating its compensatory 
nature.”297  The court determined that the purpose of Thryv remedies is not 
only to restore the status quo but also to punish and deter misconduct; 
therefore, these punitive measures raise Seventh Amendment issues.298 

The Sixth Circuit also rejected the Board’s argument that the public rights 
exception applied to Thryv remedies.299  The court pointed to the limited 
scope of the public rights doctrine300 and concluded that the NLRB is 
applying the NLRA in a new and expansive way, awarding “quintessentially 
legal relief with common law roots.”301  Therefore, Thryv’s remedial 
structure falls outside of the public rights doctrine and raises Seventh 
Amendment concerns.302 

2.  Thryv Is Equitable and 
Enforces Public Rights 

In International Union of Operating Engineers, the Ninth Circuit held that 
“Thryv’s make-whole framework is valid when the remedies are equitable 
and ‘only actual losses [are] made good.’”303  The Ninth Circuit similarly 
concluded that the NLRB cannot award what are traditionally legal 
consequential or punitive damages, but it distinguished the Board’s remedies 
as giving effect to the public policy of the NLRA.304  Even if “the Board’s 
make-whole relief ‘somewhat resemble[s] compensation for private injury,’ 
that compensation is merely incidental to ‘the effectuation of the policies of 
the Act’ because the remedy is primarily ‘designed to aid in achieving the 
elimination of industrial conflict[,]’ vindicating ‘public, not private 
rights.’”305 

The Ninth Circuit also distinguished Thryv remedies from tort damages:  
awards under tort law can be greater than the amount needed to reimburse a 
person’s actual monetary loss and can include amounts redressing intangible, 
nonpecuniary elements of injury,306 whereas Thryv remedies focus on 
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 300. See id. (“[P]ublic rights are a narrow class defined and limited by history[,] . . . 
traditionally includ[ing] the collection of revenue, customs enforcement, immigration, and the 
grant of public benefits.” (alterations in original) (quoting SEC v. Jarkesy, 144 S. Ct. 2117, 
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instant reimbursement order is not a redress for a private wrong.  Like a back pay order, it 
does restore to the employees in some measure what was taken from them because of the 
[c]ompany’s unfair labor practices.”). 
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economic injuries that are quantifiable, specific, and not speculative.307  In 
this case, the Board had not yet ordered any specific forms of relief,308 and 
at a later compliance proceeding, the general counsel would bear the burden 
of showing that the remedy is equitable and sufficiently tailored to address 
the actual consequences of the unfair labor practice.309  Furthermore, the 
Board’s remedial power is not punitive and is meant to be exercised “to 
restrain violations and as a means of removing or avoiding the consequences 
of violation where those consequences are of a kind to thwart the purposes of 
the Act.”310  The Ninth Circuit concluded that the Board’s remedial order 
intended to make the employees whole and thus restore the economic status 
quo that the employees would have had if not for Macy’s unlawful 
lockout,311 and this order “falls squarely within . . . the NLRB’s delegated 
powers.”312 

The Ninth Circuit declined to address Macy’s Seventh Amendment 
argument because the company failed to timely raise this objection to the 
Board or to the court.313  However, the union and the NLRB had previously 
filed briefs arguing that Thryv remedies do not conflict with Jarkesy.314  They 
asserted that the Supreme Court rejected the contention that the Seventh 
Amendment applied to NLRB proceedings nearly ninety years ago through 
its opinion in Jones & Laughlin Steel Corp.315  Additionally, they averred 
that the Court has also affirmed that the Board’s proceedings are covered by 
the public rights exception.316  Even considering the rulings in Jarkesy, they 
argued that the Seventh Amendment does not apply because the NLRB is 
only empowered to order equitable and remedial, not legal or punitive, 
remedies.317  Because the causes of action before the Board do not adjudicate 
private rights or injuries, the Board “acts in a public capacity to give effect 
to the declared public policy of the Act to eliminate and prevent obstructions 
to interstate commerce by encouraging collective bargaining.”318  Finally, 
they argued if the Board exceeds its authority and attempts to order a legal 
remedy, a court’s proper recourse is to simply modify or refuse to enforce 
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the relevant portion of the Board’s order, and therefore the Seventh 
Amendment would still not attach to the Board’s proceedings.319 

Judge Stranch’s dissenting opinion in Starbucks also asserted that Thryv 
remedies were equitable320 and do not implicate Seventh Amendment issues, 
as they solely aim to restore employees to the status quo.321  Applying 
Jarkesy, Judge Stranch pointed to contemporaneous Supreme Court 
precedent that recognized that the Board’s power was remedial and not 
punitive.  She distinguished the SEC’s remedy in Jarkesy, asserting that 
Thryv remedies focus on reviving the employees’ bargaining positions and 
section 7 rights.322  Ultimately, Judge Stranch concluded that Thryv properly 
relies on established Supreme Court precedent, ensures the Board’s remedial 
actions are equitable, and follows Congress’s intent in the NLRA.323 

III.  THRYV REMEDIES ARE CONSISTENT 
WITH THE NLRA AND THE 

SEVENTH AMENDMENT 

This Note concludes that the Board’s make-whole relief structure as 
articulated in Thryv is within the bounds of the Board’s statutory authority 
and does not conflict with the Seventh Amendment.  The decisions in Loper 
Bright and Jarkesy provide ample space to uphold the Board’s remedial 
design under Thryv.  Accordingly, this part builds on the reasoning provided 
by the Ninth Circuit majority in International Union of Operating Engineers 
and the Sixth Circuit dissent in Starbucks Corp.  This position aligns with 
congressional intent in enacting the NLRA and decades of Supreme Court 
precedent affirming the Board’s broad remedial authority.  Part III.A argues 
that the best reading of section 10(c) is that Congress intended the expert 
Board to have broad discretion to fashion remedies to effectuate the NLRA’s 
policies.  Part III.B then argues that Thryv remedies do not conflict with the 
Seventh Amendment because they mandate equitable, not legal, relief and 
fall within the public rights exception. 

A.  Approaching Judicial Review with 
Respect to the Board’s Grant 

of Broad Discretion 

The best reading of section 10(c) is that Congress granted the Board broad 
discretion to fashion remedies that give effect to the NLRA’s policies.  
Part III.A.1 contends that this reading is consistent with the recognition in 
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Loper Bright that some statutes authorize agencies to exercise discretion.  
Part III.A.2 argues that courts should continue to be limited in their review 
of the Board’s remedial orders, out of respect for the Board’s expertise in 
labor relations. 

1.  The Best Reading Is Broad 
Remedial Discretion 

The Loper Bright Court made clear that, in some cases, the best reading of 
an agency’s enabling statute is that Congress intended to grant the agency a 
measure of discretionary authority.324  Section 10(c) is such a case.  When a 
statute delegates authority to an agency within constitutional limits, “courts 
must respect the delegation, while ensuring that the agency acts within it.”325  
The Loper Bright Court cited to Hearst when illustrating this concept, 
implicitly situating the NLRB in this zone.326  It is also not surprising that 
the Court referenced the NLRB when discussing instances in which the 
“application of a statutory term was sufficiently intertwined with the 
agency’s factfinding,”327 as the vast majority of Board decisions involve 
resolving highly fact-specific situations.328 

The application of Thryv also involves mixed questions of law and fact, as 
the Board is applying section 10(c) to a wide array of factual scenarios to 
give effect to the policies of the NLRA.329  Thryv does not grant relief for 
harms that are merely “tangential” to the unfair labor practice, as the Sixth 
Circuit asserts;330 rather, the general counsel must demonstrate that the 
remedial order is actually equitable and sufficiently tailored to the effects of 
the unfair labor practice.331  Just as the Loper Bright Court recognized the 
Board’s ability to exercise discretion when interpreting the term “employee” 
to apply to newsboys,332 courts should also review the Board’s application 
of Thryv make-whole remedies to various facts, with the understanding that 
Congress intended for limited judicial review in this area of intertwined 
questions of law and fact.  And while the Sixth Circuit would emphasize its 
judicial role to independently interpret section 10(c),333 the APA did not 
establish that reviewing courts could displace the Board’s fair interpretation, 
even though a court might choose differently under de novo review.334 

The Ninth Circuit noted that Chevron deference was not implicated in 
International Union of Operating Engineers, reflecting the Board’s grant of 
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broad discretion—especially in its remedial area—long before Chevron 
deference existed.335  Even when Chevron was in effect, appellate courts 
predominantly cited to NLRB-specific precedent, such as Beth Israel, when 
reviewing Board decisions.336  If Chevron did not displace NLRB precedent, 
it reasonably follows that Loper Bright also does not displace long-standing 
precedent giving deference to the Board’s remedial authority.337 

Furthermore, Congress’s use of “broad, non-technical language to define 
rights, prescriptions, and prohibitions in the Act,” allowing the Board to 
engage in a “common law iterative construction of the Act through 
fact-intensive adjudications” to resolve labor disputes,338 aligns with Loper 
Bright’s recognition of a congressional grant of broad discretion to certain 
agencies.339  As Professors Fred B. Jacob and Anne M. Lofaso argue, “[i]f, 
as Loper Bright alleges, ‘every statute’s meaning is fixed at the time of 
enactment,’ Congress’s design of a labor board with broad constructive 
authority and limited judicial review should be ‘fixed’ too.”340 

The legislative history also makes clear that Congress used broad language 
in section 10(c) to give the Board room to tailor remedies to the particular, 
diverse fact situations that it confronts.341  Congress intended for any 
ambiguity in the statute to expand the Board’s power, not to limit it.342  When 
the NLRA was enacted, Congress was responding to periods of great 
industrial unrest, which were aggravated in part by the courts’ use of 
injunctions against labor unions when they were engaging in lawful 
activities.343  Since Loper Bright declares that statutes have a meaning that 
is fixed at the time of enactment, courts reviewing the NLRA should also 
keep in mind the legislative history and the historical context at the time of 
the NLRA’s enactment.344 
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2.  Respect for Board Expertise 

The nine decades of Supreme Court precedent discussing the Board’s 
remedial powers reinforce the idea that the best reading of section 10(c) is 
that Congress delegated discretionary authority to the NLRB to fashion 
remedies with limited judicial review.345  In some instances, the Supreme 
Court essentially held this outright.346  The Ninth Circuit majority in 
International Union of Operating Engineers and Sixth Circuit dissent in 
Starbucks Corp. properly engaged with the Supreme Court precedent 
specifically addressing the Board’s remedial authority.347  However, rather 
than engaging with the many Supreme Court cases that speak to the issue—
or the history or purpose of the NLRA—the Sixth Circuit and other courts 
read the Board’s remedial authority narrowly, limiting it to a constrained 
form of equitable relief that resembles back pay.348  This interpretation 
conflicts with the Supreme Court’s contemporaneous holding that 
“[a]ttainment of a great national policy through expert administration in 
collaboration with limited judicial review must not be confined within 
narrow canons for equitable relief deemed suitable by chancellors in ordinary 
private controversies.”349  To be consistent with Supreme Court precedent, 
circuit courts should continue to respect the grant of broad remedial 
discretion to the Board. 

Furthermore, the Supreme Court has recognized the close relationship 
between remedy and policy and has warned circuit courts against substituting 
their judgment for the Board’s on policy decisions.350  As Professors Jacob 
and Lofaso argue, because the meaning of the text in the NLRA is 
well-settled, the Board’s decisions only marginally engage in statutory 
interpretation; instead, the Board operates where “the law runs out, and [the] 
policy-laden choice is what is left over.”351  Even relatively novel remedial 
structures are entitled only to limited judicial review, as these decisions 
reflect the intent to better effectuate the policies of the NLRA, and courts 
should not weigh in on these policy judgments.352  As the Supreme Court has 
set out that it “give[s] considerable weight” to the Board’s determinations, 
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the Board’s order should presumptively stand unless it is shown to be a clear 
attempt to achieve ends other than giving effect to the NLRA’s policies.353 

Finally, the experts themselves have all at least implicitly agreed that an 
expanded approach to make-whole relief is within the scope of the Board’s 
statutory authority.354  Although the two dissenting members in Thryv 
disagreed with the majority’s broader reach, they still agreed that the Board 
should continue ordering make-whole relief for direct losses resulting from 
unfair labor practices.355  Despite pushing for a narrower reach, the 
dissenting members still affirmed the call for make-whole relief for indirect 
losses where the causal connection between the loss and the unfair labor 
practice is sufficiently clear.356  Acting General Counsel Cowen, speaking 
on behalf of the second Trump Administration, essentially endorsed the 
Board’s power to order an expanded system of make-whole relief, agreeing 
with the Thryv dissent’s standard.357  Although the new Board quorum could 
reverse Thryv,358 there is bipartisan agreement on an expanded make-whole 
remedial design that should be given due respect.  This illustrates that the 
Thryv remedy is not so “novel and expansive”359 as to exceed the Board’s 
statutory authority. 

B.  Thryv Does Not Conflict with 
the Seventh Amendment 

Thryv’s make-whole relief does not conflict with the Seventh Amendment 
right to a jury trial.  Part III.B.1 argues that the inquiry can quickly end with 
the recognition that Thryv remedies entail equitable, not legal relief.  
Part III.B.2 then asserts that these remedies fit squarely within the public 
rights exception. 

1.  Equitable, Not Legal, Remedies 

There are strong arguments that Thryv’s make-whole remedies are 
equitable remedies, which would quickly end the Seventh Amendment 
inquiry.  First, the underlying claim is related to unfair labor practices, which 
is a statutory proceeding “unknown to the common law.”360  Next, the 
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remedy is not designed to punish wrongdoers,361 as only actual losses are 
restored.362  Contrary to the rigid assertion that Thryv remedies are legal in 
nature because they compensate employees for monetary harms, an equitable 
form of relief can somewhat resemble compensation for a private injury 
without becoming a legal remedy, as money restored can be “merely 
incidental”363 to the larger purpose of “insur[ing] meaningful bargaining.”364  
Given the full context of the Board’s remedial framework, resemblance to 
compensatory damages cannot be dispositive in turning monetary relief into 
a legal remedy.365 

Unlike tort remedies, Thryv remedies are limited to economic injuries that 
are quantifiable, specific, and neither speculative nor punitive.366  As Judge 
Stranch determined in Starbucks Corp., Thryv’s make-whole remedies are 
specifically tailored to the actual harms suffered as a result of unfair labor 
practices and seek to restore employees to the status quo.367  This type of 
relief is also not new—the Board has previously ordered monetary relief 
beyond back pay, such as interim employment and search-for-work 
expenses.368  Additionally, in Macy’s, Inc.,369 the administrative order on 
review in International Union of Operating Engineers, the Board ordered the 
respondent to “compensate the employees for any other direct or foreseeable 
pecuniary harms incurred as a result of the unlawful lockout, including 
reasonable search-for-work and interim employment expenses.”370  A 
straightforward reading of this order would indicate that the contemplated 
relief is in line with prior permissible remedial orders. 

The legislative history of the NLRA could present a contrary argument, 
but this Note ultimately disagrees.  Some could read this legislative history 
and conclude that the scope of the Board’s affirmative power was limited 
after the statute was amended to replace “including restitution”371 with 
“including reinstatement of employees with or without back pay,”372 
particularly since this amendment came after strong criticisms of this 
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monetary penalties to ‘punish culpable individuals’” (quoting Tull v. United States, 481 U.S. 
412, 422 (1987))). 
 362. See Int’l Union of Operating Eng’rs, Loc. 39 v. NLRB, 155 F.4th 1023, 1046 (9th Cir. 
2025). 
 363. See id. at 1049. 
 364. See id. at 1049–50 n.12 (quoting Fibreboard Paper Prods. Corp. v. NLRB, 379 U.S. 
203, 216 (1964)). 
 365. See id. 
 366. See id. at 1051–52. 
 367. See NLRB v. Starbucks Corp., 159 F.4th 455, 486 (6th Cir. 2025) (Stranch, J., 
concurring in part and dissenting in part). 
 368. See Crossett Lumber Co., 8 NLRB 440, 497–98 (1938); King Soopers, Inc., 364 
NLRB 1153, 1156–60 (2016); see also Starbucks Corp., 159 F.4th at 485–86 (Stranch, J., 
concurring in part and dissenting in part). 
 369. 372 NLRB No. 42 (Jan. 17, 2023). 
 370. See id. at 1 n.2. 
 371. See S. 1958, 74th Cong. § 10(d) (1935); H.R. 6187, 74th Cong. § 10(d) (1935). 
 372. See S. 1958, 74th Cong. § 10(c) (as reported by S. Comm. on Educ. & Lab., May 1, 
1935); see also H.R. 7978, 74th Cong. § 10(c) (as reported by H. Comm. on Lab., May 20, 
1935). 
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section’s constitutionality.373  However, the word “including” in section 
10(c) does not function to limit the Board’s remedial options to the scope of 
this one example.  Instead, “including” more accurately means “including but 
not limited to,” pointing to an illustration of rather than a limit on the Board’s 
authority.374  Also, the term “restitution” in the provision would cause 
confusion, as restitution can be either legal or equitable,375 and there is no 
argument that section 10(c) allows for purely legal remedies.376  Therefore, 
the removal of “restitution” from the statute does not equate to limiting the 
scope of the Board’s affirmative power. 

2.  Thryv Fits Under the Public 
Rights Exception 

The Seventh Amendment concern could be resolved by finding that Thryv 
remedies involve equitable and not legal relief.  Additionally, this remedial 
structure fits squarely within the public rights exception.  The text of 
section 10(c) plainly ties the Board’s remedial power to the public policies 
of the NLRA,377 as supported by the statute’s legislative history.378  
Numerous Supreme Court decisions have also thoroughly cemented that the 
Board’s broad remedial authority serves to vindicate public, not private, 
rights.379 

 

 373. See STAFF OF S. COMM. ON EDUC. & LAB., 74TH CONG., COMPARISON OF S. 2926 (73D 

CONGRESS) AND S. 1958 (74TH CONGRESS) (Comm. Print 1935), reprinted in 1 NAT’L LAB. 
RELS. BD., LEGISLATIVE HISTORY OF THE NATIONAL LABOR RELATIONS ACT 1935, at 1360 
(1949) (“An effort to substitute express language such as reinstatement, back pay, etc., 
necessarily results in narrowing the definition of restitution, which may include many other 
forms of action.”); Hearing on S. 1958 Before the S. Comm. on Educ. & Lab., supra note 207, 
at 847 (1935) (statement of James A. Emery, Gen. Couns., Nat’l Ass’n of Mfrs.) (“This bill 
creates a pooh-bah of Federal administrative and executive authority. . . .  The bill violates the 
seventh amendment of the Constitution by . . . undertak[ing] to authorize an executive body 
to assess damages and require restitution, and to make its findings of fact in such regard 
conclusive on the courts of review.”). 
 374. See Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 189 (1941) (“To attribute such a 
function to the participial phrase introduced by ‘including’ is to shrivel a versatile principle to 
an illustrative application. . . .  The word ‘including’ does not lend itself to such destructive 
significance.”); Fed. Land Bank of St. Paul v. Bismarck Lumber Co., 314 U.S. 95, 100 (1941) 
(“[T]he term ‘including’ is not one of all-embracing definition, but connotes simply an 
illustrative application of the general principle.”); H.R. REP. NO. 74-1147, at 24 (1935) 
(reporting that “[t]he orders will of course be adapted to the needs of the individual case”). 
 375. See DOBBS & ROBERTS, supra note 167, § 1.2. 
 376. See NLRB v. Starbucks Corp., 159 F.4th 455, 486–87 (6th Cir. 2025) (Stranch, J., 
concurring in part and dissenting in part). 
 377. 29 U.S.C. § 160 (“[T]he Board . . . shall issue . . . an order requiring such person to 
cease and desist from such unfair labor practice, and to take such affirmative action including 
reinstatement of employees with or without back pay, as will effectuate the policies of this 
[Act].”). 
 378. See STAFF OF S. COMM. ON EDUC. & LAB., 74TH CONG., COMPARISON OF S. 2926 (73D 

CONGRESS) AND S. 1958 (74TH CONGRESS) (Comm. Print 1935), reprinted in 1 NAT’L LAB. 
RELS. BD., LEGISLATIVE HISTORY OF THE NATIONAL LABOR RELATIONS ACT 1935, at 1360 
(1949). 
 379. See supra Part I.B.2. 



2330 FORDHAM LAW REVIEW [Vol. 94 

In Jones & Laughlin Steel Corp., the Supreme Court clearly determined 
that an unfair labor practice proceeding is “not a suit at common law or in 
the nature of such a suit,”380 and there is therefore no presumption that such 
a proceeding concerns private rights.381  Congress itself described Board 
proceedings as concerning public rights when drafting the NLRA.382  The 
Jarkesy majority also cited to Jones & Laughlin Steel Corp. and by doing so, 
implicitly affirmed that NLRB proceedings fall within the scope of the public 
rights exception.383  In other cases, the Supreme Court has also affirmed the 
holding that NLRB proceedings are covered by the public rights 
exception.384 

While the Ninth Circuit majority in International Union of Operating 
Engineers properly understood the policy-driven remedial design,385 the 
Sixth Circuit majority in Starbucks Corp. missed the forest for the trees.  The 
Sixth Circuit narrowed its analysis on the phrase “affirmative action” within 
section 10(c) to decide that the Board is only authorized to grant a distinctly 
constrained form of equitable relief,386 rather than sufficiently analyzing the 
provision as a whole, which includes seeking to “effectuate the policies of 
this [Act].”387  The Sixth Circuit insisted on equating Thryv remedies with 
legal remedies instead of engaging with Thryv’s restorative, equitable 
purpose.388  Even if the Sixth Circuit concluded that Thryv remedies involve 
legal remedies, the court did not properly analyze whether the public rights 
exception applied, sidestepping the established determination that unfair 
labor practice proceedings do not involve private rights.389  The Sixth Circuit 
majority improperly described Thryv remedies as a form of consequential 
damages to redress the wrongs to individual employees,390 rather than 
recognizing that making employees fully whole after suffering from an unfair 
labor practice furthers the policy of “reestablishing the employees’ 
bargaining position with the employer,” which revives the employees’ public 

 

 380. See NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 48–49 (1937). 
 381. See SEC v. Jarkesy, 144 S. Ct. 2117, 2134 (2024). 
 382. See H.R. REP. NO. 74-1147, at 24 (1935) (explaining that “[n]o private right of action 
is contemplated.  Essentially the unfair labor practices listed are matters of public concern, by 
their nature and consequences, present or potential”). 
 383. See Jarkesy, 144 S. Ct. at 2138. 
 384. See Supplemental Brief for the NLRB, supra note 314, at 6. 
 385. See supra Part II.B.2. 
 386. See NLRB v. Starbucks Corp., 159 F.4th 455, 478 (6th Cir. 2025). 
 387. 29 U.S.C. § 160(c); see Va. Elec. & Power Co. v. NLRB, 319 U.S. 533, 539 (1943) 
(“[T]he Board has wide discretion in ordering affirmative action.”). 
 388. See Thryv, Inc., 372 NLRB No. 22, slip op. at 10 (Dec. 13, 2022); see also supra 
Part II.B.2. 
 389. See NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 48–49 (1937). 
 390. See Starbucks Corp., 159 F.4th at 481. 
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section 7 rights.391  From the outset, Congress understood that the NLRB 
would be enforcing public, not private rights.392 

CONCLUSION 

Despite increased public support for unions in recent years, less than 
7 percent of private-sector workers were unionized in 2024, yet over sixty 
million workers wanted union representation but could not obtain it.393  At 
the height of union membership in the 1950s, one-third of the workforce was 
unionized.394  This data leads one to ask a critical question:  is the NLRB 
truly effectuating the policies of the Act?  Many variables contribute to the 
decline of unionization, but it is clear that without effective remedies, the 
national policy of equalizing bargaining power395 cannot be achieved.  After 
all, “[t]he [NLRB’s] remedies are the vehicles through which the policies of 
the [NLRA] are realized, and the means by which rights conferred by the Act 
are protected.”396 

Drawing on its experience and expertise in labor relations, the Board must 
update its practices over time.397  The Board’s make-whole remedial 
framework as provided by Thryv is ultimately a permissible exercise of the 
Board’s statutory authority and does not conflict with the Seventh 
Amendment right to a jury trial.  The Supreme Court’s 2024 decisions in 
Loper Bright and Jarkesy carve out exceptions into which the NLRB’s 
modified make-whole remedial structure fits squarely.  These interpretations 
are consistent with clear congressional intent and decades of Supreme Court 
precedent affirming the Board’s broad remedial discretion to give effect to 
the policies of the NLRA.  While the Board could potentially reverse Thryv  

 

 391. Id. at 488 (Stranch, J., concurring in part and dissenting in part); see Atlas Roofing 
Co., Inc. v. Occupational Safety & Health Rev. Comm’n, 430 U.S. 442, 458 (1977) (“Our 
prior cases support administrative factfinding in only those situations involving ‘public rights,’ 
e.g., where the Government is involved in its sovereign capacity under an otherwise valid 
statute creating enforceable public rights.  Wholly private tort, contract, and property cases, 
as well as a vast range of other cases, are not at all implicated.”). 
 392. See H.R. REP. NO. 74-1147, at 24 (1935) (“The form of injunctive and affirmative 
order is necessary to effectuate the purpose of the bill to remove obstructions to interstate 
commerce which are by the law declared to be detrimental to the public weal.”). 
 393. See Margaret Poydock, Celine McNicholas, Jennifer Sherer & Heidi Shierholz, 16 
Million Workers Were Unionized in 2024, ECON. POL’Y INST. (Jan. 28, 2025), https://www.epi. 
org/publication/millions-of-workers-millions-of-workers-want-to-join-unions-but-couldnt 
(on file with the Fordham Law Review). 
 394. See Laura Feiveson, Labor Unions and the U.S. Economy, U.S. DEP’T OF THE 

TREASURY (Aug. 28, 2023), https://home.treasury.gov/news/featured-stories/labor-unions-
and-the-us-economy [https://perma.cc/5KYF-9VAS]. 
 395. See 29 U.S.C. § 151. 
 396. Page, supra note 51, at 1. 
 397. See NLRB v. Seven-Up Bottling Co., 344 U.S. 344, 346–47 (1953). 
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in the future, circuit courts should follow the Ninth Circuit majority in 
International Union of Operating Engineers and the Sixth Circuit dissent in 
Starbucks Corp. and affirm the Board’s authority to order Thryv remedies.  
This way, the Board can more effectively achieve its statutory mandate of 
promoting industrial peace.398 

 

 398. See Page, supra note 51, at 12. 


