RECALIBRATING DEFERENCE
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The U.S. Sentencing Commission (the “Commission”) is responsible for
promoting consistency, transparency, and fairness in federal sentencing. In
pursuit of this mandate, the Commission publishes the U.S. Sentencing
Guidelines (the “Guidelines”), which are accompanied by official
commentary. In Stinson v. United States, the U.S. Supreme Court endowed
the commentary with controlling authority. However, nearly three decades
later, the Court in Kisor v. Wilkie granted courts greater discretion in
deciding whether to defer to the commentary. Moreover, in 2024, the Court
eliminated the absolute deference regime for administrative agency
determinations in Loper Bright Enterprises v. Raimondo. As a result, federal
courts are divided over the commentary’s authority. This divergence has led
to inconsistent sentencing outcomes for litigants, contrary to the
Commission’s aims.

This Note examines the circuit split over the degree of deference owed to
the commentary and analyzes early efforts by circuit courts to place Loper
Bright within this debate. This Note then argues that deference is an
improper framework for understanding judicial treatment of the
Commission. Instead, the Commission’s structure and statutory authority
distinguish it from administrative agencies and merit controlling weight for
its commentary. However, even under a deference model, this Note argues
that the Supreme Court in Stinson established a unique regime for the
commentary that survives both Kisor and Loper Bright. Affording this
controlling authority to the commentary, this Note contends, most effectively
advances the Commission’s mandate to promote consistency and fairness in
federal sentencing.
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INTRODUCTION

“The Sentencing Commission unquestionably is a peculiar institution
within the framework of our Government.”! Indeed, the authority of the U.S.
Sentencing Commission (the “Commission”) and the materials it publishes
have long been the subject of extensive litigation and scholarly debate.2 In
particular, the degree of deference owed to the official commentary
accompanying the U.S. Sentencing Guidelines (the “Guidelines”) remains a
subject of ongoing discourse.3 Circuit courts are divided over the weight to
afford the commentary,4 and the U.S. Supreme Court’s recent decision in
Loper Bright Enterprises v. Raimondo® has further complicated the issue.6
Although the commentary is intended to explain or provide context for the
core Guidelines,” inconsistent judicial treatment of the commentary
undermines the objectives of the Commission and its enabling statute, the
Sentencing Reform Act of 19848 (SRA).9

Divergent judicial approaches to the commentary have significant
consequences for individuals convicted of criminal offenses,10 particularly

1. Mistretta v. United States, 488 U.S. 361, 384 (1989).

2. See generally id. (examining the constitutionality of the Commission and the U.S.
Sentencing Guidelines); Stinson v. United States, 508 U.S. 36 (1993) (examining the authority
of the Commission’s commentary); United States v. Booker, 543 U.S. 220 (2005) (examining
the constitutionality of mandatory sentencing guidelines); Rachel E. Barkow, Sentencing
Guidelines at the Crossroads of Politics and Expertise, 160 U. PA. L. Rev. 1599, 1608-09
(2012) (assessing the effectiveness of the Commission’s research reports in influencing
policy).

3. See Rachel Janis, Note, Preference for Deference: Navigating the Circuit Split on
Judicial Deference to the U.S. Sentencing Guidelines Commentary, 23 U.N.H. L. Rev. 87, 95
(2025); United States v. Ponle, 110 F.4th 958, 961-62 (7th Cir. 2024) (describing the circuit
split over the Commission’s commentary); United States v. Mitchell, 120 F.4th 1233, 1240
n.9 (4th Cir. 2024) (“The Supreme Court has, to date, declined to address this issue, despite
the deep circuit split and numerous requests from litigants, amici, and lower courts for
guidance.”).

4. See United States v. Vargas, 74 F.4th 673, 685 (5th Cir. 2023) (en banc) (“This
question has split the circuits.”).

5. 144 S. Ct. 2244 (2024).

6. See United States v. Trumbull, 114 F.4th 1114, 1126-27 (9th Cir. 2024) (Bea, J.,
concurring) (“After the Court’s landmark decision in Loper Bright, we should hesitate to
expand Kisor deference.”); United States v. Poore, No. 22-3154, 2025 WL 1201946, at *3
(7th Cir. Apr. 25, 2025) (“By arguing that Loper Bright affects how we should read Kisor,
[the plaintiff] blurs this distinction between Auer deference and Chevron deference.”), petition
for cert. filed, No. 25-227 (U.S. Aug. 25, 2025); United States v. Kukoyi, 126 F.4th 806, 812
n.3 (2d Cir. 2025) (“Moreover, to date, our Court has not addressed the question of how
Guidelines commentary should be interpreted in light of Loper Bright.”).

7. See U.S. SENT’G GUIDELINES MANUAL § 1B1.7 (U.S. SENT’G COMM’N 2025).

8. Pub. L. No. 98-473, 98 Stat. 1987 (codified as amended in scattered sections of 18 and
28U.S.C).

9. See 28 U.S.C. §991(b) (stating that the purpose of the Commission is to “provide
certainty and fairness” in sentencing and “avoid[] unwarranted sentencing disparities”).

10. Compare United States v. Vargas, 74 F.4th 673, 685 (5th Cir. 2023) (en banc)
(deferring to the commentary and determining that inchoate offenses satisfy career offender
status, therefore affirming sentencing enhancement), with United States v. Nasir, 17 F.4th 459,
472 (3d Cir. 2021) (declining to defer to the commentary and determining that inchoate
offenses do not satisfy career offender status, therefore vacating and ordering resentencing
without enhancement).
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when determining whether individuals qualify for career offender status
under the Guidelines.11 In 2021, the U.S. Court of Appeals for the Third
Circuit vacated a criminal sentence after determining that the commentary
could not expand the Guidelines’ definition of career offender status.12 The
defendant, Malik Nasir, was convicted of drug and firearm possession
charges and sentenced as a career offender to a term of 210 months.13
Although Nasir did not qualify as a career offender under the plain text of the
Guidelines, the sentencing judge relied on the broader definition set forth in
the commentary and applied the career offender enhancement based on
Nasir’s two prior convictions—one for attempting to possess cocaine with
intent to distribute and one for the possession of cocaine and marijuana.14

Nasir challenged the career offender enhancement and sentencing judge’s
reliance on the commentary, arguing that, under the plain language of the
Guidelines, inchoate drug offenses15 do not qualify as predicate offensesié
and, therefore, cannot support an increased sentence.1? The Third Circuit
agreed with Nasir, declining to defer to the commentary’s definitions and
concluding that inchoate offenses do not satisfy the career offender
requirements.18 Nasir’s 210-month sentence was vacated, and he was
ordered to be resentenced without the career offender enhancement.19

In contrast, the U.S. Court of Appeals for the Fifth Circuit upheld a
defendant’s increased criminal sentence after deferring to the Commission’s
commentary and concluding that inchoate offenses do qualify for the career
offender enhancement.20 In that case, Andres Vargas pled guilty to
conspiring to possess cocaine with the intent to distribute.21 Because Vargas
had previously been convicted of possession of amphetamine with intent to
distribute and conspiring to possess methamphetamine with intent to

11. Compare Vargas, 74 F.4th at 688-89 (finding that the commentary expanded career
offender qualifications), with Nasir, 17 F.4th at 468 (rejecting the expansion of career offender
status based on commentary). See U.S. SENT’G COMM’N, QUICKFACTS: CAREER OFFENDERS
(2024), https:/iwww.ussc.gov/sites/default/files/pdf/research-and-publications/quick-facts/Ca
reer_Offenders_FY24.pdf [https://perma.cc/EMF3-CS6W] (“A ‘career offender’ is someone
who commits a crime of violence or a controlled substance offense after two prior felony
convictions for those crimes. The [Guidelines] assign all ‘career offenders’ to . . . offense
levels at or near the statutory maximum penalty of the offense of conviction.”).

12. See Nasir, 17 F.4th at 468.

13. Seeid. at 463-64.

14. Seeid. at 464, 469.

15. Inchoate offenses are those that constitute “[a] step toward the commission of another
crime, the step in itself being serious enough to merit punishment. The three inchoate offenses
are attempt, conspiracy, and solicitation.” Offense, BLACK’S LAw DICTIONARY (12th ed. 2024).

16. Predicate offenses are “earlier offense[s] that can be used to enhance a sentence levied
for a later conviction” and are “defined by statute.” Id.

17. See Nasir, 17 F.4th at 468—69.

18. Seeid. at 472.

19. Seeid.

20. See United States v. Vargas, 74 F.4th 673, 698-99 (5th Cir. 2023) (en banc).

21. Seeid. at678.
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distribute, the sentencing judge applied the career offender enhancement.22
Vargas was sentenced to 188 months of incarceration.23

On appeal, Vargas challenged his career offender enhancement for the
same reason as Nasir: the plain text of the relevant guideline excluded
inchoate crimes.24 He argued that the commentary’s inclusion of inchoate
offenses in its definition conflicted with the Guidelines and therefore should
be rejected.25 The Fifth Circuit held that deference to the commentary was
appropriate,26 and, therefore, inchoate offenses satisfied the conditions for
the career offender enhancement.2?” The court thus affirmed Vargas’s
heightened sentence of 188 months.28

The conflicting outcomes for Nasir and Vargas underscore the significance
of the Commission’s commentary and the imperative for its consistent
judicial application. While the Third Circuit vacated Nasir’s 210-month
sentence by rejecting the commentary,29 the Fifth Circuit upheld Vargas’s
188-month sentence by deferring to it.30 As these two cases illustrate,
inconsistent treatment of the commentary undermines the SRA’s aims by
contributing to disparities in criminal sentencing.31

Part | of this Note explains the history and statutory authority of the
Commission and the Guidelines. It then traces the origins of the circuit split
regarding deference to the Commission’s commentary and summarizes the
Court’s recent decision in Loper Bright. Part Il examines the divergent
approaches adopted by the federal courts of appeals to the Commission’s
commentary, prompted by the Supreme Court’s 2019 decision in Kisor v.
Wilkie.32 It also considers how courts have addressed Loper Bright in the
context of the existing debate. Part Ill then argues that applying
administrative law deference regimes to the Commission overlooks its
distinct structure and Congress’s express delegation of authority; therefore,
the Commission’s commentary should be afforded controlling weight.
Part 111 further asserts that even if abiding by administrative law principles,
the Supreme Court has established a unique deference regime for the
Commission.  Accordingly, federal courts are required to defer to its
commentary. Under this framework, such deference remains unaffected by
Kisor and Loper Bright.

22. Seeid.

23. Seeid. at 679.

24. Seeid.

25. Seeid.

26. See id. at 690.

27. See id. at 698-99.

28. Seeid. at 699.

29. See United States v. Nasir, 17 F.4th 459, 472 (3d Cir. 2021).

30. See Vargas, 74 F.4th at 699.

31. See PAUL J. HOFER, CHARLES LOEFFLER, KEVIN BLACKWELL & PATRICIA VALENTINO,
U.S. SENT’G COMM’N, FIFTEEN YEARS OF GUIDELINES SENTENCING: AN ASSESSMENT OF How
WELL THE FEDERAL CRIMINAL JUSTICE SYSTEM IS ACHIEVING THE GOALS OF SENTENCING
REFORM, at iv (2004) (noting that the purpose of the Commission and the Guidelines is to
eliminate unwarranted sentencing disparities).

32. 139 S. Ct. 2400 (2019).
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I. THE COMMISSION AND DEFERENCE

To examine the authority of the Commission’s commentary, it is essential
to first establish the Commission’s role and functions. This part begins by
outlining federal sentencing practices prior to the Commission’s
establishment and then explores the origins of the disagreement over the
Commission’s commentary. Part [.LA provides background on the
Commission and the Guidelines and discusses the Supreme Court precedent
that shapes their authority. Part 1.B examines the enabling statutes and
rulemaking procedures of both the Commission and administrative agencies.
Part 1.C discusses the foundational case law and doctrines that contribute to
the circuit split over the Commission’s commentary, and Part I.D
summarizes the Supreme Court’s recent elimination of deference to agency
legislative rules.

A. The Sentencing Commission
and the Guidelines

This section explores the history of the Commission and the enabling
statutes for both the Commission and administrative agencies. Part [.A.1
discusses sentencing practices prior to the Commission’s establishment and
the motivations for pursuing a more uniform sentencing system. Part I.A.2
then compares the Commission’s rulemaking procedures with those of
administrative agencies, and Part [.A.3 summarizes the Supreme Court’s
jurisprudence on the Commission’s authority.

1. The Origins of the Commission
and the Guidelines

The SRA fundamentally transformed federal sentencing.33 Before the
SRA, federal crimes were punishable by a broad range of penalties, including
incarceration, fines, and probation.34 While criminal statutes specified the
penalties for crimes, federal judges enjoyed “unfettered discretion”35 in
determining the appropriate sanction.36 Judges were not required to explain
their reasoning for the sentences they imposed, and criminal sentences were
generally not subject to appeal.37

This sentencing regime—the indeterminate sentencing system—was
further shaped by parole.38 Though an offender may have received a term of
incarceration from a sentencing judge, parole officials possessed the
authority to lift the sentence before its expiration.32 Thus, the actual time
served by offenders was ultimately determined by the U.S. Parole

33. See HOFERET AL., supra note 31, at iv.

34. See id.; Mistretta v. United States, 488 U.S. 361, 363 (1989).

35. See Mistretta, 488 U.S. at 364.

36. Seeid. at 363.

37. See HOFERET AL., supra note 31, at iv; Mistretta, 488 U.S. at 364.
38. See HOFERET AL., supra note 31, at iv; Mistretta, 488 U.S. at 363-64.
39. See Mistretta, 488 U.S. at 364-65.
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Commission, with offenders serving, on average, only 58 percent of the
sentences imposed.40 The indeterminate sentencing system and parole were
developed with an offender’s rehabilitation in mind;4l however, their
mechanisms generated broad disparities in criminal sentencing, undermined
prevailing penological theories at the time, and created significant
uncertainty for criminal offenders.42

Congress took steps to address these challenges in 1984 by passing the
SRA.43 To enhance fairness, transparency, consistency, and proportionality
in federal sentencing,44 the SRA created the Commission and directed it to
develop guidelines based on the offense, the offender,45 and the purposes of
sentencing.46

As established, the Commission is an independent agency within the
judicial branch.47 It consists of seven voting members and one nonvoting
member.48 The seven voting members of the Commission are appointed by
the president of the United States with the advice and consent of the U.S.
Senate.49 One member is appointed as chair, and three are designated as vice
chairs.50 At least three members of the Commission must be federal judges
selected from a list of six judges recommended to the president by the
Judicial Conference of the United States.51 Of the seven members, no more
than four may be from the same political party, and among the vice chairs,
no more than two may share a party affiliation.52

As part of its congressional mandate, the Commission promulgates
guidelines for sentencing courts to use in determining criminal penalties.53
To develop the first set of sentencing ranges for each offense, the
Commission adopted an “empirical approach,”54 analyzing data from 10,000
presentence reports and over 100,000 federal sentences imposed during the
indeterminate sentencing era.55 The data also identified mitigating factors
that may warrant an increase or decrease in a criminal sentence, along with

40. See HOFERET AL., supra note 31, at iv.

41. See Mistretta, 488 U.S. at 363.

42. Seeid. at 365-66.

43. See HOFERET AL., supra note 31, at iv.

44. Seeid.; 28 U.S.C. § 991(b); U.S. SENT’G GUIDELINES MANUAL ch. 1, pt. A.1.3 (U.S.
SENT’G ComMM’N 2024).

45. See Mistretta, 488 U.S. at 368; HOFER ET AL., supra note 31, at iv; 28 U.S.C. § 994(c).

46. See 28 U.S.C. 8§ 991(b)(1)(A) (incorporating by reference 18 U.S.C. § 3553(a)(2)); 18
U.S.C. 8 3553(a) (noting that the purposes of sentencing include reflecting the seriousness of
the offense, promoting respect for the law, affording adequate deterrence, and providing the
defendant with needed training and care).

47. See 28 U.S.C. § 991(a).

48. Seeid.

49. Seeid.

50. Seeid.

51. Seeid.

52. Seeid.

53. See id. § 994(a).

54. U.S. SENT’G GUIDELINES MANUAL ch. 1, pt. A.1.3 (U.S. SENT’G COMM’N 2024); see
HOFER ET AL., supra note 31, at v.

55. See HOFER ET AL., supra note 31, at v.
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the degree of each factor’s impact.56 The result is a grid of more than 250
boxes that maps criminal history levels against criminal offense levels to
generate applicable terms of incarceration.57 The Guidelines are intended to
guide judges through the complex task of calculating each defendant’s
correct criminal history and offense levels so that they may arrive at the
appropriate sentencing range.58

To provide additional clarity for sentencing judges, the Guidelines also
contain policy statements59 and commentary.60 The SRA directs sentencing
judges to consider all three types of the Commission’s publications—the
Guidelines themselves, the policy statements, and the commentary—when
making a sentencing determination.61 The Commission itself has clarified
that failure to adhere to the commentary may result in an incorrect application
of the Guidelines.62 The requirements for promulgating these regulations,63
as well as the scope of the Commission’s authority,54 are outlined in the
provisions of the SRA.

2. Agency Rulemaking:
The SRA and the APA

As the Commission’s enabling statute, the SRA grants the agency specific
powers and defines its authority to promote transparency, consistency, and
fairness in federal sentencing.65 The Act explicitly delegates to the
Commission the authority to “establish sentencing policies and practices for
the [flederal criminal justice system,”66 directs the Commission to

56. Seeid.

57. See U.S. SENT’G GUIDELINES MANUAL 8 5A (U.S. SENT’G CoMM’N 2024); HOFER ET
AL., supra note 31, at 17.

58. See U.S. SENT’G GUIDELINES MANUAL ch. 5, pt. A, introductory cmt. (U.S. SENT’G
ComM’N 2025). This Note refers to this process as calculating the Guidelines range.

59. See 28 U.S.C. § 994(a)(2) (directing the Commission to promulgate “general policy
statements regarding the application of the [G]uidelines or any other aspect of sentencing or
sentence implementation that in the view of the Commission would further the purposes set
forth in section 3553(a)(2) of title 18, United States Code”™).

60. See U.S. SENT’G GUIDELINES MANUAL § 1A1.1 (U.S. SENT’G ComMm’N 2025); id.
§ 1B1.7 (“Commentary that accompanies [the Guidelines] may . . . interpret the guideline or
explain how it is to be applied.”).

61. See 18 U.S.C. 8 3553(b)(1) (“In determining whether a circumstance was adequately
taken into consideration, the court shall consider only the [Guidelines], policy statements, and
official commentary of the Sentencing Commission.”).

62. See U.S. SENT’G GUIDELINES MANUAL 8§ 1B1.7 (U.S. SENT’G CoMM’N 2025).

63. See 28 U.S.C. § 994(x) (incorporating by reference 5 U.S.C. § 553).

64. See id. § 995(a)(1).

65. See Chrysler Corp. v. Brown, 441 U.S. 281, 303 (1979) (“[T]he exercise of
quasi-legislative authority by governmental departments and agencies must be rooted in a
grant of such power by the Congress and subject to limitations which that body imposes.”);
HOFER ET AL., supra note 31, at iv.

66. See 28 U.S.C. §991(b)(1); Mistretta v. United States, 488 U.S. 361, 374 (1989)
(finding Congress’s delegation to the Commission to be “sufficiently specific and detailed”).
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promulgate the Guidelinesé? and general policy statements, and imposes
procedural requirements for its rulemaking.68 In prescribing rulemaking
procedures for the Commission, Congress borrowed from the Administrative
Procedure Act6® (APA).70 This section compares the APA’s rulemaking
procedures for administrative agencies with those the SRA requires of the
Commission.

a. Agency Rulemaking Under the APA

As the governing statute for the federal administrative state, the APA
prescribes rulemaking and judicial review procedures for administrative
agencies.’”l  Congress establishes such agencies through substantive
legislation, delegating to them legislative authority to carry out specified
statutory objectives.”2 When Congress delegates this authority, it does so in
accordance with the APA’s provisions.”® The APA does not explicitly define
which agencies it governs;74 rather, Congress determines this through the
provisions of each agency’s enabling legislation.”s Thus, the APA
establishes default procedures for agency rulemaking and adjudication,
though Congress may alter these requirements for specific agencies through
explicit statutory delegation.76

67. See 28 U.S.C. 8994(a)(1) (directing the Commission to ‘“promulgate ...
guidelines . . . for use of a sentencing court in determining the sentence to be imposed in a
criminal case”).

68. See id. §994(a)(2) (stating that policy statements can explain “application of the
[G]uidelines or any other aspect of sentencing or sentence implementation”); id. § 994(a)(3)
(directing the Commission to promulgate “guidelines or general policy statements regarding
the . .. revocation of probation ... and the provisions for modification of ... supervised
release”).

69. Ch. 324, 60 Stat. 237 (1946) (codified as amended at 5 U.S.C. §§ 551-559, 701-706).

70. See 28 U.S.C. § 994(x) (incorporating by reference 5 U.S.C. § 553).

71. See 5 U.S.C. 8 551; Franklin v. Massachusetts, 505 U.S. 788, 796 (1992) (“The APA
sets forth the procedures by which federal agencies are accountable to the public and their
actions subject to review by the courts.”).

72. See J.W. Hampton, Jr., & Co. v. United States, 276 U.S. 394, 409 (1928) (upholding
congressional delegations of legislative authority so long as they “lay down by legislative act
an intelligible principle to which the [agency] or body authorized to [act] is directed to
conform”).

73. Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 208 (1988) (“It is axiomatic that
an administrative agency’s power to promulgate legislative regulations is limited to the
authority delegated by Congress.”).

74. See 5 U.S.C. § 551(1) (broadly defining “agency” but explicitly exempting Congress
and “the courts of the United States”); cf. U.S. GOV’T ACCOUNTABILITY OFF., B-335515, U.S.
SENTENCING COMMISSION—APPLICABILITY OF THE CONGRESSIONAL REVIEW ACT TO
AMENDMENTS TO SENTENCING GUIDELINES 4 (2024) (“Several federal courts have determined
that [the Commission] is not an agency under the APA definition.”).

75. See 28 U.S.C. § 994(x) (incorporating APA’s informal rulemaking requirements for
the Commission’s Guidelines).

76. See 5 U.S.C. 8 559 (“Subsequent statute may not be held to supersede or modify this
subchapter . .. except to the extent that it does so expressly.”); 42 U.S.C. § 7607(d)(1)
(exempting certain rulemaking under the Clean Air Act from APA requirements); Kisor v.
Wilkie, 139 S. Ct. 2400, 2417 (2019) (noting that delegations are largely driven by
administrative knowledge and experience).
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Under the APA, when an administrative agency wishes to promulgate a
legislative rule,77 it must follow a four-step process known as
notice-and-comment rulemaking.”® First, the agency must publish a notice
of proposed rulemaking in the Federal Register.7® Next, the agency must
allow for a public comment period.80 The agency then develops the final rule
after considering public comment8! and finally publishes it with a “concise
general statement” of its basis and purpose.82

The APA prescribes a clear requirement for judicial review of agency
legislative rules, empowering reviewing courts to decide “all relevant
questions of law, interpret constitutional and statutory provisions, and
determine the meaning or applicability of the terms of an agency action.”83
Until 2024, legislative rules were entitled to deference under Chevron U.S.A.
Inc. v. Natural Resources Defense Council, Inc.,84 which required courts to
defer to “permissible” agency interpretations of their authorizing statutes.85
Since Loper Bright overruled Chevron in 2024, a reviewing court is required
to exercise its “independent judgment” when reviewing agency action,
though it may afford “careful attention” and “respect” to the agency’s
findings.86

In contrast to legislative rules, interpretive rules do not carry the force of
law and instead clarify an agency’s interpretation of the laws and regulations
it enforces.87  Such rules are not subject to notice-and-comment
requirementss8 but are subject to judicial review.89  An agency’s
interpretation of its own interpretive rule receives Auer v. Robbins0
deference,91 which, as the Supreme Court has clarified, can only be applied
if the rule is genuinely ambiguous.92

77. Legislative rules are binding and carry the force of law pursuant to congressionally
delegated authority. See ADMIN. COoNF. oF THE U.S., INFO. 11B-034, DISTINGUISHING BETWEEN
LEGISLATIVE RULES AND NON-LEGISLATIVE RULES (2024) [hereinafter DISTINGUISHING
BETWEEN LEGISLATIVE RULES AND NON-LEGISLATIVE RULES].

78. See 5 U.S.C. §553; ADMIN. ConF. oF THE U.S., 1I1B-014, NOTICE-AND-COMMENT
RULEMAKING (2021) [hereinafter NOTICE-AND-COMMENT RULEMAKING].

79. See 5 U.S.C. § 553(b).

80. See id. § 553(c).

81. See NOTICE-AND-COMMENT RULEMAKING, supra note 78.

82. See 5 U.S.C. § 553(c); NOTICE-AND-COMMENT RULEMAKING, supra hote 78.

83. 5U.S.C. § 706.

84. 467 U.S. 837 (1984), overruled by, Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244
(2024); id. at 842-43; see Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244, 2273 (2024)
(“Chevron is overruled.”).

85. See Loper Bright, 144 S. Ct. at 2273; infra Part 1.D.1.

86. See Loper Bright, 144 S. Ct. at 2273.

87. See DISTINGUISHING BETWEEN LEGISLATIVE RULES AND NON-LEGISLATIVE RULES,
supra note 77.

88. See 5 U.S.C. § 553(b)(A).

89. See id. § 706.

90. 519 U.S. 452 (1997).

91. See Kisor v. Wilkie, 139 S. Ct. 2400, 2411 (2019) (explaining that Auer deference is
applied to “the agency’s construction of its own regulation”).

92. See id. at 2414, infra Part I.C.3.
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While the APA grants courts the authority to review agency rulemaking,93
Congress also has the authority to regulate such procedures.%4 Under the
Congressional Review Act% of 1996 (CRA), administrative agencies must
submit proposed rules to Congress and the U.S. Government Accountability
Office for consideration before they take effect.96 Rules that are not
considered “major” may take effect as permitted by law, while “major” rules
are subject to extended congressional review.97 Any rule that is overruled by
joint congressional and presidential action may not be reissued.?8 While the
CRA, in theory, equips Congress with an easy method to oversee agency
rulemaking, in practice, it has had little effect.99

b. The Commission’s Rulemaking
Under the SRA

In prescribing rulemaking procedures in the SRA, Congress adopted
aspects of the APA while also crafting a distinct framework tailored to the
Commission’s sentencing function.100 Although the Commission is largely
exempt from the APA’s procedural requirements,101 it must adhere to
notice-and-comment rulemaking procedures when promulgating102 or
amending103 the Guidelines.

First, the SRA directs the Commission to publish notice of its proposed
amendment priorities for the upcoming year based on its review of the
Guidelines and their implementation.104 Following an opportunity for public
comment, the Commission publishes its final priorities.105 The Commission
then publishes proposed amendments to the Guidelines to address its
priorities and solicits public comment.106 A majority of the Commission’s

93. See 5U.S.C. § 706.

94. Seeid. § 801.

95. Id. 88§ 801-808.

96. Seeid. 8 801; Jesse M. Cross, Revisiting the Congressional Review Act, 11 TEx. A&M
L. Rev. 1, 8 (2023) (noting that the submission requirement applies to legislative and
interpretive rules).

97. See § 801.

98. Seeid.

99. See Congressional Review Act: Overview and Tracking, NAT’L CONF. OF STATE
LeGISLATURES (Dec. 10, 2025), https://www.ncsl.org/state-federal/congressional-review-act-
overview-and-tracking [https://perma.cc/N5SC-CH7G] (noting that the Congressional
Review Act has only been used to overturn “a handful of rules”).

100. See 28 U.S.C. § 994(x) (incorporating by reference 5 U.S.C. § 553); id. § 995(a).

101. See U.S. Gov’T ACCOUNTABILITY OFF., supra note 74, at 4 (“Several federal courts
have determined that [the Commission] is not an agency under the APA definition.”); U.S.
SENT’G RULES OF PRAC. & Proc. pt. I, r. 1.1 (U.S. SENT’G CoMM’N 2016) (“The
Commission . . . is subject to only that provision of the [APA] relating to publication in the
Federal Register and a public hearing procedure.”).

102. See § 994(x) (incorporating by reference 5 U.S.C. § 553).

103. See U.S. SENT’G RULES OF PRAC. & PROC., supra note 101, pt. I, r. 1.2.

104. See 28 U.S.C. §994(0)—(p); Policymaking, U.S. SENT’G CoMmMm’N, https://www.
ussc.gov/policymaking [https://perma.cc/R296-SFB2] (last visited Oct. 27, 2025).

105. See U.S. SENT’G COMM’N, supra note 104.

106. See id.
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members must then vote to approve the revised amendments.107 In the last
stage of the process, the Commission submits its proposed final amendments
to Congress,108 accompanied by an explanation of the changes.109 Absent
congressional action, proposed amendments take effect on November 1 of
the year of submission.110 The SRA does not prescribe a judicial review
standard; instead, appellate review of the Commission’s publications is
shaped by Supreme Court precedent.111

Just as under the APA, the Commission’s interpretive rulemaking is not
subject to notice-and-comment requirements.112  The Commission’s
commentary can be promulgated at any timell3 and does not require
congressional review,114 but it must receive a majority vote by the
Commission’s members.115 However, under the rules that the Commission
has established for itself,116 proposed commentary amendments are generally
submitted to Congress for review along with guideline amendments and
similarly become effective on November 1 of the year in which they are
submitted.117 The Commission also aims to provide opportunities for public
input on proposed commentary and amendments.118 Therefore, although not
statutorily mandated, the Commission surpasses the APA’s interpretive
rulemaking requirements by routinely submitting proposed commentary
amendments for congressional and public review.119

107. See U.S. SENT’G RULES OF PRAC. & PROC., supra note 101, pt. Il, r. 2.2.

108. Seeid.pt. IV, r. 4.1,

109. Seeid.

110. Seeid.

111. See United States v. Booker, 543 U.S. 220, 249, 265 (2005) (excising the portion of
the SRA that mandated appellate review standards); infra Part I.B.

112. See 28 U.S.C. §994(x) (incorporating by reference 5 U.S.C. §553 only for
promulgation of the Guidelines).

113. See U.S. SENT’G RULES OF PRAC. & PrROC., supra note 101, pt. IV, r. 4.1.

114. See id. pt. IV, r. 4.3 (stating that the Commission’s commentary is not subject to the
rulemaking requirements of 28 U.S.C. § 994(x)).

115. Seeid. pt. Il, r 2.2.

116. See 28 U.S.C. 8 995(a)(1) (directing the Commission to establish rules “necessary to
carry out the purposes of this chapter”).

117. See U.S. SENT’G RULES OF PRAC. & PROC., supra note 101, pt. IV, r. 4.1.

118. Seeid. pt. IV, r. 4.3.

119. See U.S. SENT’G GUIDELINES MANUAL introductory letter (U.S. SENT’G CoMM’N 1992)
(noting that the 1992 amendments submitted to Congress for review included “substantive,
clarifying, and technical revisions to ... commentary”); U.S. SENT’G COMM’N, PROPOSED
AMENDMENTS TO THE SENTENCING GUIDELINES 12-13 (2001) (including amendments to the
commentary in the Commission’s 2002 Guideline amendments published for congressional
review and public input); U.S. SENT’G COMM’N, AMENDMENTS TO THE SENTENCING
GUIDELINES 41-42 (2025) (including amendments to the commentary in the Commission’s
2025 submission to Congress for review); Amy Walker, Note, An Apt Analogy?: Rethinking
the Role of Judicial Deference to the U.S. Sentencing Guidelines Post-Kisor, 92 FORDHAM L.
Rev. 2805, 2824 (2024) (“[T]he Commission’s work is largely the result of
congressional-Commission coordination.”).
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¢. The SRA Versus the APA

Though the SRA borrows rulemaking procedures from the APA, it departs
sharply in substance. In contrast to the default framework the APA
establishes for administrative agencies, the SRA relies on collaboration with
federal sentencing stakeholders and requires the Commission to continuously
monitor the implementation of its promulgations.120

The SRA explicitly directs the Commission to regularly consult with key
sentencing actors, including the U.S. Probation and Pretrial Services and the
Federal Bureau of Prisons, to evaluate the Guidelines and identify areas for
amendment.12  The Commission is also responsible for monitoring how
sentencing courts apply the Guidelines.122 For every criminal sentence
imposed, courts must prepare and submit a report detailing the specific
sentence, the characteristics of the offender and the offense, and the rationale
for the final sentencing determination.123 Then, the Commission must
review these reports, make them available to Congress, and provide an
analysis accompanied by any recommendations for related legislation.124

The SRA’s vision for an iterative rulemaking process is further reflected
in its directive to the Commission to conduct ongoing research.125 The Act
requires the Commission to “establish a research and development program”
that serves as a central resource on federal sentencing practices,
systematically collects sentencing data from public and private agencies, and
publishes findings on the relationship between the effectiveness of sentences
imposed and the statutory factors considered.126

In contrast, the APA does not impose similar monitoring and research
requirements on administrative agencies.127 Instead, presidential executive
orders often prompt administrative agencies to engage in retrospective
review of their rules;128 alternatively, Congress may require certain agencies
to review rules after enactment through agency-specific statutes.129

120. See HOFERET AL., supra note 31, at 19; 28 U.S.C. §§ 994(0), 995(a)(12)—(16).

121. See, e.g., HOFER ET AL., supra note 31, at 19; § 994(0).

122. See 28 U.S.C. § 994(w).

123. Seeid.

124. Seeid.

125. See HOFERET AL., supra note 31, at 20; 28 U.S.C. § 995.

126. See 28 U.S.C. § 995(a)(12)—(16).

127. See LoRI S. BENNEAR & JONATHAN B. WIENER, PERIODIC REVIEW OF AGENCY
REGULATION 4 (2021) (“US government measures to require retrospective review have yielded
only limited results.”); ADMIN. CONF. OF THE U.S., RETROSPECTIVE REVIEW OF AGENCY RULES
2 (2014), https://www.acus.gov/sites/default/ﬁIes/documents/Recommendation%25202014-
5%2520%2528Retrospective%2520Review%2529_1.pdf [https://perma.cc/NN7D-XW8V];
ADMIN. CoNr. oF THE U.S., 1IB-015, RETROSPECTIVE REVIEW (2021) [hereinafter
RETROSPECTIVE REVIEW].

128. See RETROSPECTIVE REVIEW, supra note 127 (“Retrospective review refers to the
processes agencies use to assess existing regulations and decide whether to update them.”).

129. See ADMIN. CoNF. OF THE U.S., PERIODIC RETROSPECTIVE REVIEW 1-2 (2021),
https://www.acus.gov/sites/default/files/documents/Redline%20-%20Periodic%20Retrospec
tive%20Review%20-%20Final.pdf [https://perma.cc/FY3N-32QY] (noting that the Clean Air
Act requires the U.S. Environmental Protection Agency to review certain regulations every
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Therefore, while the APA presents a static rulemaking approach for
administrative agencies, the SRA mandates—and the Commission further
implements—a more dynamic, feedback-driven process.130

3. The Authority of the Commission
and the Guidelines

Given the Commission’s unique structure and capabilities, it is no surprise
that its legitimacy was challenged in federal court.131 In Mistretta v. United
States,132 the Supreme Court assessed the constitutionality of both the
Commission and the Guidelines.133 Confronting arguments that Congress
had unconstitutionally delegated legislative power to the Commission and
that the Commission’s design infringed on the separation of powers,134 the
Court scrutinized both the extent of the Commission’s authority and its
composition.135

Beginning with a study of the Commission’s legislative power, the Court
noted that the nondelegation doctrine generally prevents Congress from
delegating its legislative authority to another branch of government.136 The
Court reiterated, however, that neither the separation of powers nor the
nondelegation doctrine restricts Congress from seeking assistance from other
branches.137  So long as Congress “lay[s] down by legislative act an
intelligible principle”138 to guide the actions of the authorized branch, the
delegation of legislative power is constitutionally permissible.139

Applying the intelligible principle test, the Court found that Congress’s
delegation of authority to the Commission was “sufficiently specific and
detailed” and was, therefore, constitutionally valid.140 To support its
holding, the Court highlighted Congress’s articulation of the Commission’s
specific goals, its clarification of the sentencing purposes the Commission
must pursue, and its provision of a concrete regulatory tool—the

five years and that the U.S. Department of Transportation is congressionally required to
specify procedures for periodic review).

130. See U.S. SENT’G GUIDELINES MANUAL ch. 1, pt. A.1.3 (U.S. SENT’G CoMM’N 2024)
(“The Commission emphasizes . . . that it views the guideline-writing process as evolutionary.
It expects, and the governing statute anticipates, that continuing research, experience, and
analysis will result in modifications and revisions to the [G]uidelines through submission of
amendments to Congress.”).

131. See HOFERET AL., supra note 31, at iv (“The [G]uidelines were promulgated in 1987,
but district and circuit court rulings prevented their full implementation.”).

132. 488 U.S. 361 (1989).

133. See id. at 363-67.

134. See id. at 380 (“[T]he separation of governmental powers into three coordinate
Branches is essential to the preservation of liberty.”).

135. Seeid. at 370-411.

136. Seeid. at 371-72; see also Gundy v. United States, 139 S. Ct. 2116, 2121 (2019) (“The
nondelegation doctrine bars Congress from transferring its legislative power to another branch
of Government.”).

137. See Mistretta, 488 U.S. at 372.

138. Seeid. (quoting J.W. Hampton, Jr., & Co. v. United States, 276 U.S. 394, 409 (1928)).

139. Seeid.

140. Seeid. at 374.



2026] RECALIBRATING DEFERENCE IN SENTENCING 2391

Guidelines.141 Specifically, the Court found that while Congress granted the
Commission substantial discretion in formulating the Guidelines, Congress
also required the Commission to consider particular factors when developing
categories of criminal offenses (and offenders) and to enumerate potential
mitigating circumstances in sentencing.42 In doing so, Congress articulated
“more than merely ‘an intelligible principle.’””143

After upholding the constitutionality of the Commission’s delegated
authority, the Court confronted two separation-of-powers challenges
concerning the Commission.144 First, the petitioner argued that by assigning
legislative authority to an independent agency within the judicial branch,
Congress unconstitutionally expanded the power of one branch of
government.145 In the alternative, the petitioner argued that requiring
Article Il judges to serve on the Commission undermined judicial
independence by subjecting them to presidential appointment and removal
and by requiring them to “share . . . rulemaking authority with nonjudges.”146

In addressing the first claim, the Court began by examining whether
Congress’s delegation of rulemaking authority to the Commission conferred
powers that are more appropriately exercised by the other branches of
government.147 The Court recognized that although the U.S. Constitution
prohibits any one branch from exercising direct control over another, it does
not require absolute separation among the branches.148 Under this “flexible
understanding of separation of powers,”149 the branches share overlapping
responsibilities that require both interdependence and independence.150
Though Article III limits the judicial power to “Cases” and
“Controversies,”151 the Court noted that Congress, in some circumstances,
may assign rulemaking authority to the judicial branch.152 To the Mistretta
Court, it was particularly significant that federal judges had long exercised
the discretion and authority to determine criminal sentences.153 Additionally,
the legislative history of the SRA reflected Congress’s intent to preserve
sentencing as a judicial function.154 The Court therefore rejected the claim
that delegating rulemaking authority to the Commission violated the
separation of powers.155

141. See id. at 374-75.

142. See id. at 375-78.

143. 1d. at 379.

144. Seeid. at 383.

145. See id. at 383-84.

146. See id. at 384.

147. Seeid. at 385.

148. See id. at 386.

149. Id. at 381.

150. See id.

151. U.S. ConsT. art. I11, § 2; Mistretta, 488 U.S. at 385.

152. See Mistretta, 488 U.S. at 386-87 (referencing cases where judicial rulemaking
authority was upheld pursuant to a grant authorized by Congress).

153. See id. at 390.

154. See id.

155. Seeid.
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Next, the Court considered whether the political or quasi-legislative nature
of the Commission’s mandate impermissibly expanded the power, or
undermined the independence, of the judicial branch.156 The Court rejected
this notion after establishing three key findings.157

First, though the Commission is housed within the judicial branch, the
Court found that judicial power is appropriately balanced by Congress’s
authority to amend the Guidelines, the requirement of compliance with the
APA’s notice-and-comment rulemaking process, and the president’s power
to appoint and remove commissioners.158 The SRA’s requirement of
presidential appointment and its for-cause removal provision, the Court
found, present no risk of compromising the impartiality of Article 111 judges
or preventing the judiciary from performing its constitutional functions.159

Second, the Court observed that while the Commission possesses
rulemaking authority, it does not expand judicial power because the
Commission’s sentencing responsibilities had traditionally fallen within the
judiciary’s domain.160 Lastly, the Court dismissed the argument that the
Commission weakens judicial power by requiring it to engage in
policymaking.161 The Court found that promulgating the Guidelines does
not involve political authority so significant as to interfere with the
judiciary’s constitutionally assigned responsibilities.162

Turning to the petitioner’s second challenge—that the inclusion of
Acrticle Il judges on the Commission eroded the integrity and independence
of the judiciary—the Court considered the composition of the
Commission.163 |n examining its own precedent, the Constitution, and the
historical practice of presidential appointments, the Court reasoned that
Acrticle 111 judges have a long tradition of undertaking extrajudicial duties.164
Therefore, the Court concluded that the separation-of-powers doctrine does
not prevent judges from serving on the Commission.165 Additionally, the
Court dismissed the concern that judicial participation in the Commission
compromises public confidence in the judiciary’s neutrality.166 The Court
emphasized that the Commission is tasked with promulgating rules
governing a process carried out solely by the judicial branch; therefore, its
mission is sufficiently neutral and well-suited to judicial involvement.167
Finally, the Court rejected the argument that the Commission’s mixed
composition violated the Constitution by requiring federal judges to share

156. Seeid. at 393.

157. Seeid.

158. See id. at 393-94; 28 U.S.C. 8 994(x) (incorporating by reference 5 U.S.C. 8 553).
159. See Mistretta, 488 U.S. at 411.
160. Seeid. at 395.

161. Seeid. at 395-97.

162. Seeid.

163. Seeid. at 397.

164. See id. at 397-400.

165. See id. at 404.

166. Seeid. at 407.

167. See id. at 407-08.
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judicial power with nonjudges, noting that the SRA does not extend
Article 111 power to nonjudges.168

In Mistretta, the Court recognized that though the Commission represents
“an unusual hybrid in structure and authority,”169 both its composition and
its mandate to promulgate the Guidelines are consistent with the
separation-of-powers and nondelegation doctrines.170  Accordingly, the
Court upheld the constitutionality of the SRA, the Commission, and the
Guidelines.171

B. Applying the Guidelines

While the Supreme Court in Mistretta upheld the constitutionality of the
Commission and its authority to promulgate the Guidelines, litigants later
challenged both the Guidelines’ application and the standards of judicial
review for sentencing determinations.172 This section summarizes the
Supreme Court decisions that shape the application of the Guidelines and
appellate review today.

1. United States v. Booker

Nearly two decades after its decision in Mistretta, the Supreme Court was
called on to evaluate the constitutionality of courts’ application of the
Guidelines.173 In United States v. Booker,174 the Court consolidated two
cases where judges had increased the defendants’ Guideline ranges by
finding additional facts beyond those established by jury verdicts.175 In one
case, the judge imposed a significantly higher criminal sentence based on
facts the jury did not consider.176 In the other case, the sentencing judge
declined to rely on such facts, and the government appealed the decision.177

Considering both cases, the Court in Booker determined that the Sixth
Amendment right to a jury trial prohibits district courts from imposing
sentences based on facts found only by the judge, not by the jury.178 Because
the Guidelines gave judges discretion to choose a sentence within a
prescribed range—but required them to consider factors that a jury might not
find—the Court held that the mandatory nature of the Guidelines violated the
Sixth Amendment.179 Accordingly, the Court struck down the provisions of
the SRA that made the Guidelines mandatory, leaving the rest of the Act

168. See id. at 408.

169. Id. at 412.

170. Seeid.

171. Seeid.

172. See United States v. Booker, 543 U.S. 220, 226 (2005); Rita v. United States, 551 U.S.
338, 346 (2007).

173. See Booker, 543 U.S. at 226.

174. 543 U.S. 220 (2005).

175. Seeid. at 227-29.

176. Seeid. at 227.

177. Seeid. at 229.

178. Seeid. at 244.

179. Seeid. at 232-34.
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intact.180 The Court specifically severed the requirement that judges impose
sentences within the applicable Guidelines range, as well as the provision
setting forth appellate standards of review.181 The Court held that though the
Guidelines no longer bind district courts, courts must “consult” them and
“take them into account” when sentencing.182 Thus, Booker rendered the
Guidelines advisory, rather than mandatory, and established a standard of
appellate review based on “unreasonableness.”183

2. Ritav. United States

While Booker clarified the Guidelines’ now-advisory status, the Court’s
“unreasonableness” standard of appellate review created significant
uncertainty among circuit courts.184 Specifically, in the wake of Booker,
circuit courts were divided over whether sentences imposed within the
properly calculated Guidelines range were entitled to a presumption of
reasonableness.185 In Rita v. United States,186 the Court upheld the
presumption of reasonableness for within-Guidelines range sentences, taking
the first step in clarifying the appellate standard of review.187 This
reasonableness presumption, the Court noted, is not binding and does not rest
on judicial deference;188 rather, it was supported by the Commission’s unique
expertise, congressional mandate, and dynamic rulemaking process.189

The Court reasoned that in the post-Booker regime, where the Guidelines
are purely advisory, a within-Guidelines sentence signifies that both the
sentencing judge and the Commission reached the same sentencing
determination based on the facts of the case.190 The Court found that this
“double determination”—grounded in the expertise of the sentencing judge

180. See id. at 245, 258-59.

181. Seeid. at 259.

182. Id. at 264.

183. See id. at 262-65 (noting that under the “unreasonableness” standard, the statutory
factors that courts were previously required to consider when imposing a sentence, and that
guided appellate review, would continue to be relevant).

184. See United States v. Bolds, 511 F.3d 568, 574 (6th Cir. 2007) (“Post-Booker, the
courts of appeals have struggled with the question of whether to continue to review supervised
release revocation sentences under the ‘plainly unreasonable’ standard or to apply the Booker
‘unreasonableness’ review standard to such cases.”); United States v. Crudup, 461 F.3d 433,
437 n.6 (4th Cir. 2006) (“The circuit courts that have considered this issue post-Booker either
decline to decide whether plainly unreasonable or unreasonableness is the proper standard,
use Booker’s unreasonableness standard, or state that unreasonableness is the same as, or
similar to, the plainly unreasonable standard.”); United States v. Dewalt, 161 F. App’x 330,
331 (4th Cir. 2006) (per curiam) (“However, Booker raised questions as to what standard of
review is now appropriate—abuse of discretion or reasonableness.”).

185. See Rita v. United States, 551 U.S. 338, 346 (2007) (noting the circuit split over the
reasonableness presumption for within-Guidelines sentences).

186. 551 U.S. 338 (2007).

187. Seeid. at 347.

188. Seeid.

189. See id. at 347-52.

190. See id. at 347-48.
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and the Commission—was particularly compelling in upholding a
presumption of reasonableness on appeal.191

Congress’s explicit delegation of authority to the Commission further
supported a reasonableness presumption for appellate review of
within-Guidelines sentences.192 Because Congress instructed judges to
consider specific factors when imposing a sentence and directed the
Commission to develop Guidelines that advance those same factors, the
Court concluded that sentencing judges and the Commission are expected to
pursue the same objectives in reaching a sentencing determination.193 That
the explicit delegation to the Commission was aligned with the statutorily
mandated considerations for sentencing judges justified a presumption of
reasonableness for within-Guidelines sentences.194

Lastly, the Commission’s responsive rulemaking process further merited
a presumption of reasonableness on appeal.195 The Commission’s empirical
approach, the Court reasoned, demonstrated that the baseline Guidelines
reflect preexisting judicial sentencing practices.196 Furthermore, because
both Congress and the Commission envisioned “continuous evolution” of the
Guidelines, a process exists for updating the Guidelines to account for
sentencing determinations and stakeholder expertise.197 This iterative
process, paired with the statutorily mandated shared objectives of the
Commission and sentencing judges, made clear to the Court that the
Guidelines reflect a “rough approximation” of what Congress intended
judges to consider when sentencing.198 Therefore, appellate review of a
sentence imposed within the Guidelines was subject to a presumption of
reasonableness.199

3. Gall v. United States

Shortly after considering the appellate review standard for
within-Guidelines sentences, in Gall v. United States,200 the Court
considered the standard of review for sentences outside the Guidelines

191. Id.

192. Seeid. at 350-51.

193. Seeid. at 348.

194. See id. at 347-48.

195. See id. at 349-50.

196. See id. at 349 (noting that the Commission examined 10,000 presentence reports to
promulgate the Guidelines and adjusted past sentencing practlces based on the objectives of
the SRA). Notably, the Court referenced the commentary in describing the Commission’s
empirical approach. See id.

197. Id. at 350 (describing the Commission’s process of updating the Guidelines in
collaboration with sentencing courts and with input from various stakeholders).

198. Seeid.

199. See id. (“An individual judge who imposes a sentence within the range recommended
by the Guidelines thus makes a decision that is fully consistent with the Commission’s
judgment in general.”). The Court also rejected Sixth Amendment challenges to the
reasonableness presumption and the notion that the presumption conflicted with Congress’s
statutory requirement for sentencing judges to consider certain factors when sentencing. Id. at
352-56.

200. 552 U.S. 38 (2007).
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range.201  For such sentences, the Court specifically examined whether
circuit courts may apply a “proportionality test” and require that
extraordinary circumstances justify any sentence that substantially diverges
from the Guidelines.202 The Court held that, while the extent to which a
sentence departs from the Guidelines was a relevant consideration, appellate
courts must “review all sentences . . . under a deferential abuse-of-discretion
standard.”203

In Gall, the Court considered the case of a college student who briefly
participated in a conspiracy to distribute drugs.204 After withdrawing from
the conspiracy and “self-rehabilitat[ing],” petitioner Brian Gall was indicted,
and he later entered into a plea agreement.205 The presentence report
accounted for Gall’s compliance with law enforcement throughout his
proceedings and his efforts to make amends, and ultimately recommended a
sentencing range of thirty to thirty-seven months of incarceration.206 The
district judge, however, sentenced Gall to thirty-six months of probation.207
In a detailed memorandum, the judge explained that Gall’s withdrawal from
the conspiracy, his “post-offense conduct,” and absence of a criminal record
warranted the reduced sentence under the statutory sentencing factors.208 On
appeal, the U.S. Court of Appeals for the Eighth Circuit reversed and
remanded for resentencing.209 Drawing on its earlier precedent requiring that
any sentence outside the Guidelines range be justified in proportion to the
degree of deviation from the range, the court found that the difference
between a sentence of incarceration and probation must be supported by
extraordinary circumstances—circumstances it found lacking in Gall’s
case.210 Gall then petitioned the Supreme Court.211

The Court began its analysis by reiterating that, though the Guidelines are
only advisory under Booker, they are “the product of careful study based on
extensive empirical evidence.”212  Accordingly, district judges must give
“serious consideration” to the extent of any departure from the Guidelines
range, and in turn, appellate courts may consider the extent of such variation
on review.213 The Court, however, rejected the notion that appellate review
requires “extraordinary circumstances” to justify a sentence outside the
Guidelines range.214 Central to its decision was that such a requirement

201. See Rita, 551 U.S. at 355 (“We will consider [the] approach [for outside-Guidelines
sentences] next [tlerm in Gall v. United States.”).

202. Gall, 552 U.S. at 40-41.

203. See id. at 41 (emphasis added).

204. Seeid. at41-42.

205. Id. at 42.

206. Seeid. at 43.

207. Seeid.

208. Seeid. at 43-44.

209. Seeid. at 45.

210. Seeid.

211. Seeid. at41.

212. 1d. at 46.

213. Seeid. at 46-47.

214. Seeid. at 47.
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imposed a “heightened standard of review for sentences outside the
Guidelines range,” plainly inconsistent with the “unreasonableness” standard
established in Booker and Rita.215

Accordingly, the Gall Court seized the opportunity to clarify the
appropriate standard of review for all sentencing decisions, regardless of
whether they are within or outside the Guidelines range.216 First, the Court
noted that “the Guidelines should be the starting point and the initial
benchmark,” and as such, sentencing judges must begin “by correctly
calculating the applicable Guidelines range.”217 The judge must then
consider the purposes of sentencing,218 which requires “an individualized
assessment based on the facts” of the case.219 If an outside-Guidelines range
is warranted, there must be a sufficiently compelling justification to support
the extent of the variance.220 The Court emphasized that a substantial
variance requires a correspondingly greater justification than a minor
variance and that the sentencing judge must provide an adequate explanation
for the sentence imposed.221

The Court clarified that, on appeal, the reviewing court must apply an
abuse-of-discretion standard that encompasses both procedural and
substantive elements.222 A reviewing court must first verify that the
sentencing judge made no significant procedural errors, such as “failing to
calculate (or improperly calculating) the Guidelines range.”223  Next,
applying the substantive abuse-of-discretion standard, the appellate court
must consider the reasonableness of the sentence imposed.224 A reviewing
court may apply a presumption of reasonableness for within-Guidelines
sentences, but it may not apply a presumption of unreasonableness for
outside-Guidelines sentences.225 Assuming the sentence imposed was
procedurally sound, the Court emphasized that all sentencing decisions were
entitled to a deferential abuse-of-discretion standard on appeal.226 Yet it is
precisely the procedural intricacies of sentencing determinations that have
sparked sharp divisions among the circuits.227

215. See id. at 49; supra notes 183, 199 and accompanying text.

216. See Gall, 552 U.S. at 49.

217. Seeid.

218. 18 U.S.C. 8§ 3553(a) (noting that the purposes of sentencing include reflecting the
seriousness of the offense, promoting respect for the law, affording adequate deterrence, and
providing the defendant with needed training and care).

219. See Gall, 552 U.S. at 50-51.

220. Seeid. at 50.

221. Seeid.

222. Seeid. at51.

223. Seeid.

224. See id. (directing appellate courts to consider “the totality of the circumstances,
including the extent of any variance from the Guidelines range”).

225. Seeid.

226. Seeid. at 51-52.

227. See United States v. Dupree, 57 F.4th 1269, 1273 n.3 (11th Cir. 2023) (noting that
deference to the Commission’s commentary has “sharply divided” the circuit courts).
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C. The Path to the Split

This section reviews the foundational doctrines and Supreme Court cases
that underlie the disagreement among circuit courts over deference to the
Commission’s commentary.

1. Auer Deference

The doctrine of judicial deference to administrative agencies’
interpretations of their own regulations dates back decades.228 The Supreme
Court first took steps to formalize this deference in 1945229 when it
considered the administrator of the Office of Price Administration’s
interpretation of the agency’s maximum price regulation.230 The Court
began its inquiry with the agency’s interpretation,231 noting that although
congressional intent and constitutional principles may shape the analysis,
“the ultimate criterion” is the agency’s interpretation.232  Such an
interpretation, the Court found, is entitled to “controlling weight unless it is
plainly erroneous or inconsistent with the regulation.”233 Though the Court
continued to apply this deferential principle for years,234 its application in
Auer v. Robbins yielded the term “Auer deference.”235

In later decisions applying Auer, the Court made clear that the doctrine is
rooted in a presumption of congressional intent: by delegating rulemaking
authority, Congress intended for agencies to interpret their own
regulations.236  The Court reasoned that Congress, in creating expert
administrative bodies, anticipated that the agencies’ specialized knowledge
and policy discretion would resolve any ambiguity in applying those
regulations.237  Accordingly, Auer deference vested agencies with the

228. See United States v. Eaton, 169 U.S. 331, 343 (1898) (“The interpretation given to the
regulations by the department charged with their execution, and by the official who has the
power, with the sanction of the president, to amend them, is entitled to the greatest weight.”).

229. See Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 414 (1945) (“But the
ultimate criterion is the administrative interpretation.”); Decker v. Nw. Env’t Def. Ctr., 568
U.S. 597, 617 (2013) (Scalia, J., concurring) (noting that Bowles v. Seminole Rock & Sand Co.
was the first case to apply deference to agency regulation); Kisor v. Wilkie, 139 S. Ct. 2400,
2411 (2019) (explaining that in Seminole Rock, the Court first “declared” such deference).

230. See Seminole Rock, 325 U.S. at 411.

231. See id. at 413-14 (“Since this involves an interpretation of an administrative
regulation a court must necessarily look to the administrative construction of the regulation if
the meaning of the words used is in doubt.”).

232. Seeid. at 414.

233. Seeid.

234. SeeKisor, 139 S. Ct. at 2411 n.3 (listing cases applying deference to an administrative
agency’s interpretation of its regulations prior to Auer).

235. Seeid. at 2411 (noting that deferential review of an agency’s interpretation of its own
regulations became known as Auer deference). This Note will refer to such deference as Auer
deference.

236. See Martin v. Occupational Safety & Health Rev. Comm’n, 499 U.S. 144, 151 (1991)
(“Because applying an agency’s regulation to complex or changing circumstances calls upon
the agency’s unique expertise and policymaking prerogatives, we presume that the power
authoritatively to interpret its own regulations is a component of the agency’s delegated
lawmaking powers.”).

237. See Kisor, 139 S. Ct. at 2412-13.
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authority to interpret their own regulations, and such interpretations were
controlling.238

2. Stinson v. United States

In Stinson v. United States,239 the Court considered whether the
Commission’s interpretations of the Guidelines, as expressed in its
commentary, were entitled to the same authoritative weight.240 The Court
concluded that the Commission’s commentary is “authoritative unless it
violates the Constitution or a federal statute, or is inconsistent with, or a
plainly erroneous reading of, that guideline.”241

Notably, Stinson was decided pre-Booker;242 therefore, applying the
Guidelines’ then-binding nature to the commentary was a logical extension
for the Court.243 However, the Court also reasoned that this level of authority
was consistent with the role Congress envisioned for the Commission in the
SRA and aligned with the Commission’s intended function for the
commentary, as authorized by the Act.244

The Court noted that because the Commission drafts the Guidelines as well
as the commentary that interprets them, the commentary “represent[s] the
most accurate indications of how the Commission deems that the
[G]uidelines should be applied.”245 Additionally, the Court emphasized the
Commission’s distinctive rulemaking process and ongoing monitoring
responsibilities,246 noting that Congress intended for the Commission to
regularly revise the Guidelines to reflect federal sentencing practices.247 The
commentary, the Court noted, is one method the Commission may use to
carry out that critical function.248 The Court itself recognized that failure to
follow the commentary could result in reversible error.249

To clarify the role of the Commission’s commentary, the Court considered
various administrative law analogies.250 The Court first rejected the analogy
that the commentary is akin to a “contemporaneous statement of intent by the
drafters” of the Guidelines.251 This analogy failed, the Court noted, because
the commentary is often issued after the guideline it interprets has been
promulgated.252  Moreover, because the Guidelines themselves become

238. Seeid. at 2411.

239. 508 U.S. 36 (1993).

240. Seeid. at 37-38.

241. Seeid. at 38.

242. See United States v. Booker, 543 U.S. 220, 234 (2005) (citing Stinson, 508 U.S. at
42).

243. See Stinson, 508 U.S. at 42-43.

244, Seeid. at 41, 45-46.

245. Seeid. at 45.

246. See supra notes 101-31 and accompanying text.

247. See Stinson, 508 U.S. at 45-46.

248. Seeid. at 46.

249. Seeid. at 46-47.

250. Seeid. at 43-45.

251. Id. at 43.

252. Seeid. at 43-44.



2400 FORDHAM LAW REVIEW [Vol. 94

effective only after an extensive period of congressional review, equating the
commentary with a statement of intent issued after the review period expired
was misplaced.253

The Court then declined to analogize the Commission’s commentary to an
agency’s construction of its substantive statute.254 Unlike legislative rules,
which must “yield to the clear meaning of a statute,” the commentary
functions to provide practical guidance for applying even clear and
unambiguous aspects of the Guidelines.255

In a discussion underlying the disagreement among the circuits,256 the
Court accepted that the commentary is analogous to an agency’s
interpretation of its own legislative rule, though it cautioned that “the analogy
is not precise.”257 Because agency interpretations of interpretive rules are
entitled to Auer deference, the Court found that this analogy supported
affording the Commission’s commentary controlling weight.258

3. Kisor v. Wilkie

Almost thirty years after Stinson, the Court reconsidered the scope of Auer
deference.259 The Court emphasized that Auer continues to play a critical
role in interpreting agency regulations and thus upheld the deference
doctrine.260 However, the Court took the opportunity in Kisor v. Wilkie to
clarify the circumstances in which such deference is appropriate.261

To begin, the Court noted that Auer addresses “a familiar problem”—the
ambiguity that arises when applying agency regulations.262 Reiterating that
Auer rests on a presumption of congressional intent, the Court emphasized
that because an agency is responsible for promulgating its own regulations,
its expertise and rulemaking authority entitle it to a controlling
interpretation.263 The Court further observed that this controlling authority
is especially important when interpreting ambiguous regulations, though an
agency’s interpretation remains significant in ensuring consistent
applications even for straightforward rules.264

253. See id. at 44.

254. Seeid.

255. 1d.

256. Compare United States v. Vargas, 74 F.4th 673, 681 (5th Cir. 2023) (en banc) (finding
the scope of Stinson’s analogy to be limited and upholding deference to the Commission’s
commentary), with United States v. Scheu, 83 F.4th 1124, 1127-28 (9th Cir. 2023) (applying
Stinson’s analogy and rejecting deference to the commentary).

257. Stinson, 508 U.S. at 44 (“Although the analogy is not precise because Congress has a
role in promulgating the [G]uidelines, we think the Government is correct in suggesting that
the commentary be treated as an agency’s interpretation of its own legislative rule.”).

258. See id. at 45.

259. See Kisor v. Wilkie, 139 S. Ct. 2400, 2408 (2019).

260. Seeid.

261. Seeid. at 2414 (“But all that said, Auer deference is not the answer to every question
of interpreting an agency’s rules.”).

262. 1d. at 2410.

263. Seeid. at 2412-13.

264. Seeid. at 2414.
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Nevertheless, the Court noted that Auer deference is not without its
limits.265 As a threshold matter, Auer deference applies only if a regulation
is genuinely ambiguous.266 Still then, Auer deference does not apply if a
court determines that the agency’s interpretation does not embody its
“authoritative, expertise-based, ‘fair[, or] considered judgment.’””267 Courts
are still required to exercise their reviewing functions over agencies under
Auer and, accordingly, must conduct a three-step inquiry to determine
whether such deference is appropriate.268

First, a reviewing court must determine that an agency’s regulation is
“genuinely ambiguous” after exhausting all the ordinary tools of
interpretation.269  Second, it must find the agency’s interpretation to be
“reasonable.”270 Lastly, a court must analyze whether the “character and
context” of the agency’s reading entitle it to controlling authority.271

After reiterating the contours of Auer deference, the Court declined to
overturn the doctrine.272 The Court found that Auer did not contravene the
APA’s judicial review provisions273 or the APA’s notice-and-comment
requirements.274  Additionally, Auer did not implicate separation-of-powers
concerns because agencies represent extensions of the executive branch,
despite possessing certain legislative and judicial functions.275 Although the
Kisor Court was divided in its reasoning for preserving Auer, the doctrine
ultimately survived on the strength of stare decisis—albeit in a less
“reflexive” form.276

Notably, the Kisor Court did not explicitly discuss the Commission or the
Guidelines.277 The singular mention of Stinson occurred in a footnote citing
sixteen cases in which Auer deference had been referenced.278 Thus, Kisor
left unresolved whether its limitation of Auer deference affects Stinson’s
grant of authority to the Commission’s commentary.279

265. Seeid.

266. Seeid.

267. Seeid. (alteration in original) (quoting Christopher v. SmithKline Beecham Corp., 567
U.S. 142, 155 (2012)).

268. Seeid. at 2415-18.

269. Seeid. at 2415.

270. See id. at 2415-16 (noting that a “reasonable” interpretation “must come within the
zone of ambiguity the court has identified after employing all its interpretive tools™).

271. Seeid. at 2416-17 (listing relevant considerations, such as whether the interpretation
was the agency’s “official position,” related to its substantive expertise, and reflected the
agency’s “fair and considered judgment”).

272. Seeid. at 2408.

273. Seeid. at 2419.

274. See id. at 2420.

275. Seeid. at 2421-22.

276. See id. at 2426 (Gorsuch, J., concurring) (noting that Auer became a “reflexive rule of
deference”).

277. See generally id. (majority opinion) (failing to discuss the Commission or the
Guidelines); United States v. Vargas, 74 F.4th 673, 681 (5th Cir. 2023) (en banc) (noting
Kisor’s lack of discussion of the Commission, the Guidelines, and Stinson).

278. See Kisor, 139 S. Ct. at 2411 n.3.

279. See United States v. Ponle, 110 F.4th 958, 961-62 (7th Cir. 2024) (describing the
circuit split following Kisor); United States v. Mitchell, 120 F.4th 1233, 1240 n.9 (4th Cir.
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D. The Fall of Chevron

While Kisor clarified that deference to an agency’s regulations is
appropriate in certain circumstances, the Court more recently eliminated
deference to an agency’s interpretations of its enabling statute.280 This
section explains the Chevron deference regime and summarizes the Court’s
reasoning for abandoning it.

1. Revisiting Chevron Deference

Chevron deference, established by the Supreme Court in 1984, allowed
reviewing courts to defer to permissible agency interpretations of their
substantive statutes.281 Where Auer deference applies to an agency’s
interpretation of its own regulations issued pursuant to congressional
authority, Chevron deference governed an agency’s interpretation of the
federal statutes it administers.282

Under Chevron, courts were required to engage in a two-step analysis
when reviewing agency action.283 First, the reviewing court was required to
consider whether Congress had directly addressed the specific question at
issue.284 If Congress’s intent was clear, the court’s inquiry was complete—
it was required to give effect to the “unambiguously expressed intent of
Congress.”285 If, however, Congress’s intent was not clear, the court was
then supposed to assess whether the agency’s interpretation was
permissible.286 For an agency’s interpretation to be permissible, it did not
need to be the only one the agency could have adopted, or even be consistent
with how the court would have interpreted it if presented with the issue in the
first instance.287 Instead, determining whether an agency’s interpretation
was permissible involved considerations similar to those relevant under Auer
deference—specifically, whether the regulation draws on the agency’s
substantive expertise and is the agency’s official position, the complexity of
the regulatory focus, the rulemaking procedures involved in promulgating
the regulation, and the extent to which it reconciles conflicting policies.288 |f
the reviewing court determined the agency’s interpretation of the statute was

2024) (“The Supreme Court has, to date, declined to address this issue, despite the deep circuit
split and numerous requests from litigants, amici, and lower courts for guidance.”).

280. See supra Part I.C; infra Part 1.D.2.

281. See Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 842-43 (1984),
overruled by, Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244 (2024); see also Loper Bright
Enters. v. Raimondo, 144 S. Ct. 2244, 2254 (2024).

282. See Kisor v. Wilkie, 139 S. Ct. 2400, 2408 (2019) (“This Court has often deferred to
agencies’ reasonable readings of genuinely ambiguous regulations. We call that practice Auer
deference.”); Chevron, 467 U.S. at 842 (“When a court reviews an agency’s construction of
the statute which it administers,” Chevron deference applies).

283. See Loper Bright, 144 S. Ct. at 2254; Chevron, 467 U.S. at 842-43.

284. See Chevron, 467 U.S. at 842; Loper Bright, 144 S. Ct. at 2254.

285. Chevron, 467 U.S. at 842-43; see Loper Bright, 144 S. Ct. at 2254.

286. See Chevron, 467 U.S. at 843; Loper Bright, 144 S. Ct. at 2254.

287. See Chevron, 467 U.S. at 843 n.11.

288. See id. at 863-66; United States v. Mead Corp., 533 U.S. 218, 229-31, 237 (2001);
supra note 236 and accompanying text.
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permissible, Chevron required deference to the agency.289 In practice,
Chevron made agencies’ reasonable interpretations of their substantive
statutes effectively binding on federal courts.290

Similar to Auer deference, Chevron was rooted in a presumption of
congressional intent and agency expertise.291 According to the Chevron
Court, Congress’s delegation of authority to an executive agency to
administer a statute necessarily included the power to make policy
determinations and fill in statutory gaps left unresolved by Congress.292
Furthermore, Chevron extended the long-standing principle that executive
agency interpretations of their enabling statutes are entitled to “considerable
weight.”293 This deference rested on the idea that agencies, unlike courts,
are both politically accountable and equipped with substantive expertise in
their respective areas of regulation.294 Thus, under Chevron, courts were
relieved of the obligation to independently interpret ambiguous statutes and
could instead rely on the judgment of the relevant agency empowered by
Congress.29

2. Overruling Chevron

Forty years after its inception, Chevron was overruled.2% In Loper Bright,
the Supreme Court abandoned the doctrine after reaching two conclusions:
Chevron undermined the Article 111 responsibilities of the federal judiciary
and, in turn, conflicted with the judicial review requirements set forth in the
APA 297

The Loper Bright Court emphasized that Article Il of the Constitution
requires the federal judiciary to adjudicate “Cases” and “Controversies.””298
Alongside this mandate, the framers anticipated that applying legislation to
resolve those cases and controversies would result in ambiguity.299 In
reflecting the framers’ understanding of the role of the judiciary, the Supreme
Court established early on that “[i]t is emphatically the province and duty of
the judicial department to say what the law is.”300 The Loper Bright Court
noted, however, that while this responsibility permitted courts to afford “due
respect” to executive agency interpretations of federal statutes, Chevron far

289. See Chevron, 467 U.S. at 866; Loper Bright, 144 S. Ct. at 2264.

290. See Loper Bright, 144 S. Ct. at 2265 (“[Chevron] demands that courts mechanically
afford binding deference to agency interpretations.”).

291. See supra note 236 and accompanying text; Chevron, 467 U.S. at 843-45.

292. See Chevron, 467 U.S. at 843-44.

293. Seeid. at 844 (“We have long recognized that considerable weight should be accorded
to an executive department’s construction of a statutory scheme it is entrusted to administer.”).

294. See id. at 865-66.

295. See id. at 843-45; Loper Bright, 144 S. Ct. at 2264; see id. at 2274 (Thomas, J.,
concurring).

296. See Loper Bright, 144 S. Ct. at 2273 (“Chevron is overruled.”).

297. Seeid. at 2265-67.

298. Seeid. at 2257.

299. Seeid.

300. See id. (quoting Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803)).
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exceeded the bounds of this respect.301 Rather than limiting deference to an
agency’s factual determinations or considering its legal findings as a
component of the court’s independent analysis, Chevron required courts to
defer to “agency resolutions of questions of law,”302 a practice the Loper
Bright Court deemed incompatible with Article I1I’s mandate.303

The Loper Bright Court next concluded that Chevron conflicted with the
APA’s requirement of judicial review.304 Because the APA explicitly directs
reviewing courts to “decide all relevant questions of law, interpret
constitutional and statutory provisions, and determine the meaning or
applicability of the terms of an agency action,”’305 the Loper Bright Court
found that this provision merely codified the well-established role of the
judiciary:  “that courts decide legal questions by applying their own
judgment.”306  The Court found it particularly persuasive that the APA
commanded judicial deference to agency policymaking but did not apply the
same standard for agency actions involving legal questions.307 Thus,
Chevron was inconsistent with the APA’s mandate that courts exercise their
independent judgment when interpreting federal statutes.308

While acknowledging that executive agencies possess substantive
expertise in their technical fields, the Loper Bright Court emphasized that
courts, not agencies, retain ultimate authority to resolve statutory
ambiguities.309 Furthermore, in overturning Chevron, the Court preserved
an earlier and more limited form of deference established in Skidmore v. Swift
& Co0.310 Maintaining the Skidmore deference regime, according to the
Court, appropriately accounted for an agency’s substantive expertise to the
extent that it had the “power to persuade.”311

The Court also dismissed the argument that judicial interpretation of
federal statutes usurps an agency’s policymaking function.312 Although it
recognized that Congress authorized only political actors to engage in
policymaking, the Court noted that clarifying statutory ambiguities requires
legal interpretation—an inherently judicial function.313 Even when Congress

301. Seeid. at 2258.

302. 1d. at 2258.

303. See id. at 2257-60 (describing Article 111 responsibilities and comparing earlier
doctrines that allowed deference to agencies’ fact determinations with Chevron’s deference to
questions of law).

304. Seeid. at 2263.

305. 5U.S.C § 706.

306. See Loper Bright, 144 S. Ct. at 2261.

307. Seeid.

308. Seeid. at 2262.

309. Seeid. at 2267.

310. 323 U.S. 134 (1944); see Loper Bright, 144 S. Ct. at 2262.

311. See Loper Bright, 144 S. Ct. at 2259 (noting that under Skidmore, a court can consider
an agency’s “body of experience and informed judgment” and can weigh it appropriately
based on factors such as the “thoroughness evident in its consideration, the validity of its
reasoning, [and] its consistency with earlier and later pronouncements” (quoting Skidmore,
323 U.S. at 139-40)).

312. Seeid. at 2267-68.

313. Seeid.
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grants agencies discretionary authority, reviewing courts uphold the
agencies’ political boundaries by conducting their own independent legal
analysis, as required by the APA 314

Lastly, the Court found that Chevron’s shortcomings were substantial
enough to overcome the traditional respect for stare decisis.315 While the
Chevron doctrine was intended to clarify the role of reviewing courts, the
Loper Bright Court found that Chevron instead complicated judicial review
by imposing vague requirements that led to inconsistent application.316
Accordingly, the Court concluded that Chevron undermined, rather than
protected, reliance interests and eroded the “rule of law” values that stare
decisis is meant to uphold.317 Therefore, under Loper Bright, “[c]ourts must
exercise their independent judgment” when evaluating agency action
pursuant to congressional statutes.318 Though courts must respect explicit
congressional delegations of authority to an agency, they may not defer to
agency interpretations of the law in the face of ambiguous statutes.319

Il. THE CIRCUITS DIVIDED

The Supreme Court’s limitation of Auer deference paired with its
elimination of Chevron deference has fueled circuit debate over the
appropriate level of authority to afford the Commission’s commentary.320
This part examines the circuit split over whether Stinson or Kisor governs the
deference owed to the commentary and discusses the initial judicial
approaches to interpreting Loper Bright in this context. Part II.A examines
the key arguments advanced by each side of the debate over whether Kisor
or Stinson controls. Part 11.B discusses the circuit court cases that have
explored the potential impacts of Loper Bright on the existing debate over
the Commission’s commentary.

314. Seeid. at 2268.

315. Seeid. at 2270 (“The only question left is whether stare decisis, the doctrine governing
judicial adherence to precedent, requires us to persist in the Chevron project. It does not.”).

316. See id. (“Experience has also shown that Chevron is unworkable.”).

317. Seeid. at 2270-72.

318. Seeid. at 2273.

319. Seeid.

320. See United States v. Ponle, 110 F.4th 958, 961-62 (7th Cir. 2024) (describing the
circuit split following Kisor); United States v. Mitchell, 120 F.4th 1233, 1240 n.9 (4th Cir.
2024) (“The Supreme Court has, to date, declined to address this issue, despite the deep circuit
split and numerous requests from litigants, amici, and lower courts for guidance.”); United
States v. Trumbull, 114 F.4th 1114, 1126-27 (9th Cir. 2024) (Bea, J., concurring) (“After the
Court’s landmark decision in Loper Bright, we should hesitate to expand Kisor deference.”);
United States v. Poore, No. 22-3154, 2025 WL 1201946, at *3 (7th Cir. Apr. 25, 2025) (“By
arguing that Loper Bright affects how we should read Kisor, [the plaintiff] blurs this
distinction between Auer deference and Chevron deference.”), petition for cert. filed,
No. 25-227 (U.S. Aug. 25, 2025); United States v. Kukoyi, 126 F.4th 806, 812 n.3 (2d Cir.
2025) (“Moreover, to date, our Court has not addressed the question of how Guidelines
commentary should be interpreted in light of Loper Bright.”).
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A. Stinson Versus Kisor

The circuit courts are nearly evenly divided over whether Kisor limited
Stinson and, therefore, limited the level of deference to which the
Commission’s commentary is entitled.321 The heart of the disagreement is
whether Stinson established a distinct deference regime for the
Commission’s commentary or merely extended Auer deference to it.322
Part 11.A.1 summarizes the arguments advanced by the circuit courts in favor
of preserving a distinct Stinson deference regime, and Part 11.A.2 addresses
the opposing view that Stinson constitutes only an application of Auer.

1. Adherence to Stinson

The U.S. Courts of Appeals for the Second, Fifth, Seventh, and Tenth
Circuits have expressly held that Stinson remains unaffected by Kisor and
thus continues to govern the level of deference owed to the Commission’s
commentary.323 In reaching that conclusion, the circuit courts accepted
several supporting arguments.

Most fundamentally, the circuit courts distinguished the Commission from
agencies subject to the APA, emphasizing that its placement within the
judicial branch distinguishes its authority from that of executive branch
agencies.324 Whereas executive administrative agencies regulate the public,
the Commission directs federal judges through the sentencing process.325 As
a result, the circuit courts noted that Congress explicitly empowered the
Commission to promulgate and interpret the Guidelines, unlike the implicit
delegation to many administrative agencies.326 Furthermore, the
Commission lacks the enforcement or investigative authority often granted
to executive agencies, and its judicial status and composition exempt it from

321. See United States v. White, 97 F.4th 532, 537-38 (7th Cir. 2024) (noting that six
circuits have declined to defer to the Commission’s commentary, while six circuits have
continued to do so), cert. denied, 145 S. Ct. 293 (2024). This Note acknowledges that in
assessing the authority of the Commission’s commentary, some circuit courts have not
explicitly articulated a position on the Stinson versus Kisor debate and instead may have
implicitly endorsed a view. See, e.g., United States v. Lewis, 963 F.3d 16, 24 (1st Cir. 2020)
(finding that earlier precedent deferring to commentary under Stinson did not violate Kisor
but declining to engage in the Kisor four-step analysis). While recognizing that these opinions
contribute to the body of case law surrounding the commentary’s authority, this Note focuses
on the circuits that explicitly examined Stinson in the wake of Kisor.

322. See White, 97 F.4th at 538-39 (describing how the circuit courts are divided on the
issue).

323. See United States v. Rainford, 110 F.4th 455, 475 n.5 (2d Cir. 2024); United States v.
Vargas, 74 F.4th 673, 677-78 (5th Cir. 2023) (en banc); White, 97 F.4th at 538-39; United
States v. Maloid, 71 F.4th 795, 805 (10th Cir. 2023).

324. See Vargas, 74 F.4th at 682-83; White, 97 F.4th at 538-39; Maloid, 71 F.4th at
806-08, 809-13.

325. See Vargas, 74 F.4th at 682-83; Maloid, 71 F.4th at 806—08 (“In other words, when
the Commission speaks, it speaks as an agent of the Judiciary to help judges properly sentence
defendants.”); 28 U.S.C. § 991.

326. See Vargas, 74 F.4th at 682-83; Maloid, 71 F.4th at 806-07.
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the APA.327 1In other words, “while ‘the role of other federal agencies is
typically executive,” the Commission is ‘judicial in nature.’”’328

The circuit courts have also reasoned that, because the Commission is
distinct from executive agencies, its commentary cannot be equated with
agency interpretive rules; therefore, Stinson established a new deference
regime for the commentary rather than merely extending Auer to it.329
Central to this analysis was that Stinson authorized the Commission to
interpret a guideline in a way that conflicts with prior judicial interpretations;
however, executive agencies do not have similar authority.330 Stinson further
extended the controlling effect of the commentary for unambiguous
Guidelines, in contrast to Auer, whose application was limited to “genuinely
ambiguous” regulations.331

At the same time, Congress limited the Commission’s rulemaking
authority to the Guidelines and interpretive statements, unlike the wider
scope of authority that many executive agencies enjoy.332 The Tenth Circuit
specifically observed that the Commission submits its Guidelines and
commentary to Congress for review, unlike executive agencies, which can
often adjust policies through interpretive rulemaking.333  While such
discretion warrants APA and judicial oversight for executive agencies,
similar oversight is unnecessary for the Commission’s enactments, given
Congress’s role in reviewing and promulgating the Guidelines and
commentary.334 Because the commentary is a viable method for the
Commission to amend the Guidelines and is reviewed by Congress,
reviewing courts can presume that the commentary represents both the
Commission and Congress’s preferred method of applying the Guidelines.335
Therefore, while “Stinson borrowed from [Auer],”336 it established a
deference regime specifically for the Commission’s commentary.337

The circuits further distinguished Stinson from Kisor as a matter of
sentencing policy. The commentary supports the Commission’s critical
function of reducing sentencing disparities, and the circuits reasoned that this
objective would be undermined if Kisor limited the circumstances under

327. See Maloid, 71 F.4th at 807.

328. Vargas, 74 F.4th at 682 (quoting United States v. Moses, 23 F.4th 347, 355 (4th Cir.
2022)).

329. See Kisorv. Wilkie, 139 S. Ct. 2400, 2421-22 (2019) (explaining that agencies subject
to Auer are executive agencies); Vargas, 74 F.4th at 682 (“[A]lthough Stinson borrowed from
Seminole Rock, Stinson deference differs from Seminole Rock in important ways.”); White, 97
F.4th at 538 (“But, Kisor’s effect on Stinson is unclear.”); Maloid, 71 F.4th at 810-11
(discussing why deferring to executive agencies presents different deference issues than when
deferring to the Commission).

330. See Vargas, 74 F.4th at 682 (citing Stinson v. United States, 508 U.S. 36, 46 (1993)).

331. Kisor, 139 S. Ct. at 2415; see Vargas, 74 F.4th at 682.

332. See Maloid, 71 F.4th at 807.

333. Seeid.

334. Seeid.

335. See Vargas, 74 F.4th at 685.

336. United States v. White, 97 F.4th 532, 538 (7th Cir. 2024), cert. denied, 145 S. Ct. 293
(2024).

337. See Vargas, 74 F.4th at 682; White, 97 F.4th at 538-39; Maloid, 71 F.4th at 806.
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which the commentary could have controlling authority.338 Given the
Commission’s objectives and its promulgations, the circuit courts reasoned
that if the Supreme Court intended to add a new degree of complexity to
federal sentencing by limiting when courts may rely on the commentary, it
would have done so explicitly.339

Lastly, the circuit courts observed that, as a matter of stare decisis, Kisor
neither expressly overruled nor modified Stinson.340 Significantly, Kisor
made no mention of the Commission or the Guidelines.341 The circuit courts
concluded that the Supreme Court’s sole reference to Stinson—buried in a
footnote alongside fifteen other cases—did not support a reasonable
inference that the Court intended to overrule it.342 Therefore, lower courts
must continue to follow Stinson absent a clear Supreme Court directive to the
contrary.343  According to the Second, Fifth, Seventh, and Tenth Circuits,
Stinson remains unaffected by Kisor, and the Commission’s commentary is
thus entitled to controlling weight.344

2. Imposing Kisor on Stinson

On the other side of the split are the U.S. Courts of Appeals for the Third,
Fourth, Sixth, Ninth, and Eleventh Circuits, which have limited deference to
the Commission’s commentary by applying Kisor.345 For these circuit
courts, Stinson’s analogy of the commentary to agency interpretive rules
reflects a clear extension of Auer deference, rather than the creation of a
separate deference regime for the commentary.346 Instead of focusing on the
imprecise nature of the analogy to interpretive rules, the circuit courts

338. See Vargas, 74 F.4th at 683; Maloid, 71 F.4th at 807.

339. See Vargas, 74 F.4th at 683; Maloid, 71 F.4th at 807.

340. See United States v. Rainford, 110 F.4th 455, 475 n.5 (2d Cir. 2024) (“First, the
Supreme Court has not overruled Stinson.”); Vargas, 74 F.4th at 680 (“Inferior courts must
follow directly applicable Supreme Court precedent that has not been overruled or
modified.”); White, 97 F.4th at 538 (“We require a compelling reason to overrule circuit
precedent.”); Maloid, 71 F.4th at 808 (“After carefully reviewing Kisor, we conclude that it
did not overrule Stinson.”).

341. See Vargas, 74 F.4th at 681; White, 97 F.4th at 539; Maloid, 71 F.4th at 808-09.

342. See Vargas, 74 F.4th at 681-82; White, 97 F.4th at 539; Maloid, 71 F.4th at 808—09.

343. See Vargas, 74 F.4th at 680.

344. See Rainford, 110 F.4th at 475 n.5; Vargas, 74 F.4th at 677—78; White, 97 F.4th at
538-39; Maloid, 71 F.4th at 805.

345. See United States v. Nasir, 17 F.4th 459, 471 (3d Cir. 2021); United States v. Riccardi,
989 F.3d 476, 485 (6th Cir. 2021); United States v. Castillo, 69 F.4th 648, 651 (9th Cir. 2023);
United States v. Dupree, 57 F.4th 1269, 1275 (11th Cir. 2023).

346. See Nasir, 17 F.4th at 470 (“Accordingly, . . . Auer deference, governs the effect to be
given to the [GJuidelines’ commentary.”); Riccardi, 989 F.3d at 485 (“Stinson thus told courts
to follow basic administrative-law concepts despite Congress’s decision to locate the relevant
agency (the Commission) in the judicial branch rather than the executive branch.”); Castillo,
69 F.4th at 656 (“Stinson deference is directly grounded in Seminole Rock and Auer
deference.”); Dupree, 57 F.4th at 1276 (“Stinson’s conclusion that the commentary is
authoritative and entitled to deference is a result of treating the commentary as an agency’s
interpretation of its own rule. To follow Stinson’s instruction . . . we must apply Kisor . . . to
Stinson.”).



2026] RECALIBRATING DEFERENCE IN SENTENCING 2409

interpreted Stinson as more decisively equating the commentary to such
rules.347

Particularly persuasive for these circuit courts was that Stinson invoked
the Auer deference standard when establishing the controlling authority for
the commentary.348 While the opposing view seized on Kisor’s failure to
mention Stinson beyond a single footnote citation, this group of courts
viewed Stinson’s direct quotation of Auer as a clear extension of its deference
doctrine.349 Therefore, according to these courts, because Stinson merely
extended Auer deference to the Commission’s commentary, Kisor’s limits on
Auer necessarily limited Stinson and, therefore, limited the commentary’s
controlling authority.350

Beyond Stinson’s reliance on Auer, limiting the deference afforded to the
Commission’s commentary was also driven by a concern for procedural
safeguards.351 The circuit courts identified that Kisor’s limitations on Auer
deference were intended to address the challenges arising from the fact that
agency interpretive rules are not subject to notice-and-comment
requirements.352 Because the Commission’s commentary is similarly not
statutorily subject to notice-and-comment, applying Kisor’s limitations to
Auer deference was further warranted.353 Confronting arguments that they
were effectively overruling Stinson by applying Kisor’s restrictions, the
circuit courts maintained that they were adhering to Stinson’s command to
treat the Commission’s commentary as an agency’s interpretive rule.354
Therefore, for the Third, Sixth, Ninth, and Eleventh Circuits, the
Commission’s commentary is only entitled to deference once the relevant
guideline provision is “genuinely ambiguous” and has satisfied Kisor’s
four-step inquiry.355

B. Loper Bright’s Aftermath

In the wake of Loper Bright, courts of appeals have considered the extent
to which, if at all, the decision alters the deference owed to the Commission’s
commentary.356 In particular, these circuit courts have examined whether

347. See Riccardi, 989 F.3d at 485; Castillo, 69 F.4th at 656-57; Dupree, 57 F.4th at
1276-77.

348. See Nasir, 17 F.4th at 470; Riccardi, 989 F.3d at 485; Castillo, 69 F.4th at 656;
Dupree, 57 F.4th at 1275.

349. See Castillo, 69 F.4th at 656 (“Indeed, the deference standard articulated by the Court
in Stinson . . . is a direct quotation from Seminole Rock.”); Dupree, 57 F.4th at 1275 (“Stinson
adopted word for word the [Auer standard].”).

350. See Nasir, 17 F.4th at 471; Riccardi, 989 F.3d at 485; Castillo, 69 F.4th at 650-51;
Dupree, 57 F.4th at 1275.

351. See Riccardi, 989 F.3d at 485.

352. See id.; Nasir, 17 F.4th at 471 (“In Kisor, the Court cut back on what had been
understood to be uncritical and broad deference to agency interpretations of regulations.”).

353. See Riccardi, 989 F.3d at 485.

354. See Dupree, 57 F.4th at 1276; Riccardi, 989 F.3d at 485-86.

355. See Nasir, 17 F.4th at 471; Castillo, 69 F.4th at 655-56; Riccardi, 989 F.3d at
485-86; Dupree, 57 F.4th at 1275.

356. See United States v. Trumbull, 114 F.4th 1114, 1126-27 (9th Cir. 2024) (Bea, J.,
concurring) (“After the Court’s landmark decision in Loper Bright, we should hesitate to
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Loper Bright’s elimination of the Chevron doctrine narrowed the
circumstances in which a court could identify genuine ambiguity in an
agency regulation, and, consequently, when deference is appropriate.357 The
discussion over whether Loper Bright affects deference to the commentary
notably mirrors the divide over whether Stinson or Kisor controls.358 Part
I1.B.1 examines the decisions that have applied Loper Bright to limit
deference to the Commission, and Part 11.B.2 summarizes those that have
declined to extend Loper Bright to the Commission.

1. Loper Bright as the End of Deference

In a Ninth Circuit case examining the use of the commentary to determine
an individual’s sentencing range, a concurring opinion applied Loper
Bright’s directive—that reviewing courts must exercise their independent
judgment—to limit the circumstances in which deference under Kisor is
permissible.359  Parting with the majority over whether the applicable
Guideline provisions were “genuinely ambiguous,” the concurrence argued
that Loper Bright requires courts to conduct an exhaustive inquiry before
deferring to an agency’s interpretation of its own regulation under Kisor.360

The Sixth Circuit also invoked Loper Bright when considering the
authority of the Commission’s promulgations.361 The court applied Loper
Bright when examining whether a Commission policy statement362
conflicted with circuit precedent interpreting a statute and, therefore, was
invalid.363 The Sixth Circuit found that under Loper Bright, even an express

expand Kisor deference.”); United States v. Poore, No. 22-3154, 2025 WL 1201946, at *3
(7th Cir. Apr. 25, 2025) (“By arguing that Loper Bright affects how we should read Kisor,
[the plaintiff] blurs this distinction between Auer deference and Chevron deference.”), petition
for cert. filed, No. 25-227 (U.S. Aug. 25, 2025); United States v. Kukoyi, 126 F.4th 806, 812
n.3 (2d Cir. 2025) (“Moreover, to date, our Court has not addressed the question of how
Guidelines commentary should be interpreted in light of Loper Bright.”).

357. See Trumbull, 114 F.4th at 1126-27 (Bea, J., concurring) (“Indeed, Loper Bright
questioned whether ambiguity can even serve as a valid benchmark when it comes to a court’s
interpretive role.”); United States v. Bricker, 135 F.4th 427, 441 (6th Cir. 2025) (“Courts no
longer defer to agency interpretations—or a Commission policy statement—just because a
statute is ambiguous.”), petition for cert. filed sub nom., Orta v. United States, No. 25-81 (U.S.
July 18, 2025).

358. See cases cited supra notes 323, 345; Trumbull, 114 F.4th at 1126-27 (Bea, J.,
concurring); Poore, 2025 WL 1201946, at *3.

359. See Trumbull, 114 F.4th at 1126-27 (Bea, J., concurring).

360. Seeid.

361. See Bricker, 135 F.4th at 441.

362. The Sixth Circuit’s analysis relating to the Commission’s policy statements may be
extended to the Commission’s commentary due to their procedural similarities and thus is
relevant for the purposes of this Note. See U.S. SENT’G RULES OF PRAC. & PROC., supra note
101, pt. IV, r. 4.1 (“Amendments to policy statements and commentary may be promulgated
and put into effect at any time. However, to the extent practicable, the Commission shall
endeavor to include amendments to policy statements and commentary in any submission of
guideline amendments to Congress and put them into effect on the same November 1 date as
any guideline amendments issued in the same year.”).

363. See Bricker, 135 F.4th at 440-41.
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congressional delegation of authority does not merit judicial deference.364
Instead, Loper Bright calls on courts to merely respect such delegation, while
still conducting their own independent statutory analysis.365 Because in this
case, the Commission’s policy statement expanded a statute previously
interpreted by the Sixth Circuit, the court held it was invalid.366

2. Limiting Loper Bright

However, some circuit courts have limited Loper Bright’s impact on the
Commission and its promulgations.367 The Seventh Circuit directly
confronted the issue of whether Loper Bright affects the controlling
deference regime for the Commission’s commentary.368 Having previously
decided Stinson is unaffected by Kisor,369 the court reiterated that Stinson’s
comparison of the Commission’s commentary to an agency’s interpretation
of its own regulations was imprecise and that the commentary was not subject
to Chevron deference.370 Therefore, the court rejected the appellant’s
attempt to apply Loper Bright to the Commission’s commentary, finding that
the argument improperly conflated Auer deference with Chevron
deference.371

Additionally, the court emphasized that Loper Bright did not mention Auer
or Stinson.372 The Seventh Circuit accordingly adhered to the Supreme
Court’s instruction to avoid treating its decisions as implicitly overruled.373
In doing so, the Seventh Circuit declined to apply Loper Bright to the
Commission’s commentary, reaffirming that Stinson remains controlling.374

I11. APATH FORWARD FOR THE COMMISSION

This part outlines an approach for understanding the proper role of the
Commission’s commentary—one that remains faithful to the authority
Congress granted the Commission.

364. Seeid. at 442-43.

365. Seeid.

366. See id. at 449-50.

367. See United States v. Poore, No. 22-3154, 2025 WL 1201946, at *3 (7th Cir. Apr. 25,
2025) (“By arguing that Loper Bright affects how we should read Kisor, [the plaintiff] blurs
this distinction between Auer deference and Chevron deference.”), petition for cert. filed,
No. 25-227 (U.S. Aug. 25, 2025); United States v. Kukoyi, 126 F.4th 806, 817 (2d Cir. 2025)
(Menashi, J., concurring) (“Loper Bright said nothing about deference to an agency
interpretation of a regulation.”).

368. See Poore, 2025 WL 1201946, at *3 (“[Appellant] now asserts that White’s decision
to continue applying Stinson (i.e., deferring to the Commission’s commentary) is inconsistent
with Loper Bright’s teachings.”).

369. See cases cited supra note 323.

370. See Poore, 2025 WL 1201946, at *3.

371. Seeid.

372. Seeid.

373. Seeid.

374. See id. A concurring Second Circuit opinion similarly concluded that Loper Bright
has no bearing on Stinson for substantially the same reasons. See United States v. Kukoyi, 126
F.4th 806, 817-18 (2d Cir. 2025) (Menashi, J., concurring).
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Part I11.A argues that Congress, through the SRA, intended to distinguish
the Commission from administrative agencies, and the Supreme Court,
through its careful jurisprudence, has recognized the Commission’s unique
authority. It goes on to argue that limiting such authority by equating it with
related but ultimately ill-suited deference regimes blurs this distinction.
Instead, the Commission’s structure, placement within the judicial branch,375
and explicit delegation from Congress376 set it apart from administrative
agencies and justify granting the commentary controlling authority.

However, Part 111.B contends that even if administrative law principles are
applied to the Commission, Stinson created a unique deference regime
specifically for the Commission’s commentary—one that is unaffected by
Kisor and Loper Bright. Finally, and perhaps most importantly, Part 111.C
argues that the Commission’s mandate to promote consistency in the federal
sentencing process warrants preserving the controlling authority of its
commentary.

A. The Sentencing Commission:
In a League of Its Own

Although Stinson analogized the Commission’s commentary to
administrative agency interpretive rules, the analogy is, as the Court put it,
“not precise.”377 Instead, Stinson belongs within the case law specific to the
Commission and federal sentencing, wholly apart from the framework that
governs administrative agencies. Thus, it is independent of Kisor and Loper
Bright. The Commission’s structure and placement within the judicial
branch underscore its separation from administrative agencies.378 Moreover,
its express congressional delegation and deliberative rulemaking process379
give its promulgations an authority distinct from that of other agencies.
Accordingly, affording controlling weight to the Commission’s
commentary—rather than limiting a court’s consideration of it to
“deference”—is merited both by the Commission’s status as a judicial entity
and the unique powers granted to it.

1. Upholding Judicial Responsibility

Mistretta’s approval of the Commission’s placement within the judicial
branch380 and the inclusion of Article Il judges381 as commissioners cements
the clear fact that the Commission is a judicial entity. Administrative law
deference regimes, however, were crafted to balance respect for executive
branch agencies with the judicial responsibility to interpret the law.382 As

375. See supra notes 47-52 and accompanying text.

376. See Parts 1.A.2-3.

377. See supra note 257 and accompanying text.

378. See supra notes 47-52 and accompanying text.

379. See supra notes 53-64; Parts 1.A.2.b—c and accompanying text.
380. See supra notes 144-62 and accompanying text.

381. See supra notes 163-69 and accompanying text.

382. See supra notes 236-39, 291-95 and accompanying text.
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both Kisor and Loper Bright instruct, the judiciary’s interpretive role
ultimately takes precedence over agency interpretations and expertise.383

Because the Commission is in the judicial branch and comprised in part of
Article III judges, “deference” is not an appropriate framework for
understanding how courts should regard the commentary. As the
Commission makes clear, and as Stinson recognized,384 the commentary
serves to explain the Guidelines and is the product of the Commission’s
interpretive efforts.385 Furthermore, sentencing is, and has always been, an
inherently judicial function.386 Thus, when sentencing judges apply the
Commission’s commentary to make sentencing determinations, they are not,
in fact, “deferring” to the expertise or interpretations of another branch.

Instead, granting controlling authority to the Commission’s commentary
simply requires courts to apply directives originating from their own branch.
As the Tenth Circuit noted, “when the Commission speaks, it speaks as an
agent of the [j]udiciary to help judges properly sentence defendants.”’387
Therefore, the concerns prompting the limitation of deference in Kisor and
Loper Bright—namely, that abiding by deference regimes impermissibly
derogates statutory and regulatory interpretative power from the judicial
branch388—do not apply to the Commission.

Gall’s abuse-of-discretion appellate review standard3s9 further reinforces
this point. By requiring reviewing courts to first verify that the Guidelines
were correctly applied in calculating an initial sentencing range,39 the Court
preserved the Commission’s authority over how the Guidelines are
implemented. The Commission has clarified,391 and Stinson
acknowledged,392 that failing to adhere to the commentary can result in an
improper application of the Guidelines. Thus, describing the weight
sentencing judges owe the Commission’s commentary as mere “deference”
improperly diminishes the Commission’s role as the governing judicial entity
in sentencing.

2. Respecting the Delegation

Extracting the Commission from administrative law deference doctrines is
further warranted by the Commission’s explicit congressional delegation and
its heightened rulemaking requirements.393

383. See supra notes 265-69, 30015 and accompanying text.
384. See supra notes 243-45 and accompanying text.

385. See supra notes 60—64 and accompanying text.

386. See supra notes 33-37 and accompanying text.

387. See supra note 325 and accompanying text.

388. See supra notes 265-68, 30015 and accompanying text.
389. See supra notes 21626 and accompanying text.

390. See supra notes 216-26 and accompanying text.

391. See supra note 62 and accompanying text.

392. See supra notes 245-49 and accompanying text.

393. See supra notes 53-64 and accompanying text; Parts I.A.2.b—c and accompanying
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Congress’s “sufficiently specific and detailed’394 delegation of authority
to the Commission in the SRA overcomes the concerns arising under
administrative law deference regimes. Unlike the often implicit delegations
to administrative agencies,395 Congress explicitly authorized the
Commission to pursue certainty and fairness in sentencing by prescribing
concrete objectives, tools, and considerations for developing its
promulgations.3%6  Congress also required the Commission to consider
federal sentencing decisions when amending the Guidelines and to engage in
ongoing research;397 this positioned the Commission to act as the primary
arbiter of sentencing policy, while assigning courts a defined role in that
process. As the Stinson Court recognized, the commentary may serve to
amend the Guidelines3%8 and therefore reflects not only the Commission’s
interpretive judgment, but also its exercise of delegated authority. Thus,
granting controlling weight to the commentary—rather than confining it
within administrative deference doctrine—faithfully implements Congress’s
intended role for the Commission and its promulgations.

In addition to the fact that the Commission’s commentary represents the
interpretive product of a judicial entity, its collaboration with Congress in its
rulemaking process3?? confers greater legitimacy on its work than that of
administrative agencies. This legitimacy mitigates many of the concerns
typically associated with agency deference400 and further distinguishes the
Commission.  Specifically, unlike agency rules, each guideline and
amendment must be submitted to Congress and then only takes effect after
the prescribed congressional review period.401 As to the commentary,
though it is not statutorily subject to heightened rulemaking requirements,
the Commission promulgates it through a more stringent process than that of
agency interpretive rulemaking.402 These rulemaking processes operate
within the Commission’s mandate to consult with key federal sentencing
stakeholders, conduct ongoing research, and monitor the effectiveness of its
promulgations—requirements not broadly imposed by the APA on other
agencies.403  Accordingly, limiting the consideration of the Commission’s
commentary to “deference” is inconsistent with the more rigorous
rulemaking process that Congress intentionally required of the Commission.

That the Commission is largely exempt from the APA is yet another
distinguishing factor warranting a unique level of authority for its
promulgations. Congress imposed the APA’s mandates on the Commission
only for the purposes of promulgating or amending the Guidelines,404 and

394. See supra notes 14043 and accompanying text.
395. See supra notes 325-30 and accompanying text.
396. See supra notes 140-43 and accompanying text.
397. See supra notes 121-27 and accompanying text.
398. See supra notes 246-49 and accompanying text.
399. See supra notes 104-11 and accompanying text.
400. See supra notes 265-73, 299-316 and accompanying text.
401. See supra notes 101-11 and accompanying text.
402. See supra notes 112-21 and accompanying text.
403. See supra notes 121-26 and accompanying text.
404. See supra notes 100-03 and accompanying text.
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exempted it from the APA for all other functions. Courts have also
recognized that the Commission is not an “agency” as defined under the
APA.405 Therefore, applying deference doctrines that govern administrative
agencies to the Commission is misplaced.

Lastly, and arguably most plainly, Congress requires sentencing courts to
consider the commentary when making sentencing determinations.406
Congress’s intent for the Commission’s promulgations, and specifically the
commentary, to warrant a higher level of consideration beyond deference is
displayed in both its delegation to the Commission as well as its directives to
sentencing judges themselves. Thus, the Commission’s unique authority—
reflected in its distinct congressional delegation and rulemaking
procedures—warrants controlling weight for the commentary. This weight
is independent of administrative law deference doctrines, including Kisor and
Loper Bright.

3. The Commentary Post-Booker

After establishing the Commission’s distinct authority and the controlling
weight the commentary merits, the natural next inquiry is the proper role for
the commentary in a post-Booker regime, where the Guidelines are no longer
binding.407

Gall’s abuse-of-discretion appellate review standard requires sentencing
courts to begin by correctly calculating the Guidelines range.408 The unique
authority of the Commission and its promulgations thus require sentencing
judges to adhere to the commentary in their initial Guidelines calculations.
This includes applying any definitions or explanations from the commentary
and calculating the Guidelines range accordingly. Booker then grants judges
the discretion to depart from the provided-for range409—only after relying on
the commentary for the initial Guidelines calculation.410 If a sentencing
judge imposes a sentence that departs from the Guidelines, this discretion is
accounted for in the Commission’s review of sentencing decisions and
considered as part of the amendment process.411 On appeal, the reviewing
court will examine the reasonableness of the sentence imposed,412 taking into
account the initial Guidelines calculation and any variance.

Thus, this Note asserts that the Commission possesses a unique authority
arising from its status as a judicial entity and its congressional delegation of
power. Accordingly, the commentary must control when judges calculate
Guideline ranges, though they retain discretion to impose sentences that

405. See supra note 74.

406. See supra notes 60—62 and accompanying text.

407. See supra notes 178-83 and accompanying text.

408. See supra notes 216-23 and accompanying text.

409. See supra notes 180-82 and accompanying text.

410. Under the framework this Note recommends, the Commission’s commentary can be
rejected only if it “violates the Constitution or a federal statute, or is inconsistent with, or a
plainly erroneous reading of, that guideline.” Stinson v. United States, 508 U.S. 36, 38 (1993).

411. See supra notes 122—24 and accompanying text.

412. See supra notes 222—-26 and accompanying text.
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depart from such calculations. Thus, both Kisor and Loper Bright operate
within administrative law deference regimes that do not affect the controlling
authority of the Commission’s commentary.

B. In a World of Deference,
Stinson, Not Kisor

Although the Commission’s unique authority justifies a regime separate
from administrative law deference doctrines, even within a deference
framework, the Commission’s statutory mandate yields a distinct scheme for
the commentary. Part 111.B.1 argues that under a deference model, Stinson
established this distinct regime. Critically, the Supreme Court opted to carve
out this unique system rather than merely extend Auer deference to the
commentary; thus, that system remains unaffected by Kisor, Auer’s progeny.
Part 111.B.2 further maintains that Loper Bright carries no implications for
Stinson.

1. Stinson Stands Apart

Stinson’s controversy stems from its analogy of commentary to agency
interpretive rules.413 However, attempts to apply Kisor to the Commission’s
commentary overlook the Court’s caution that “the analogy is not precise.”414
While the Stinson Court invoked this analogy to conclude that the
commentary was authoritative,415 it simultaneously maintained clear
boundaries to distinguish this authority from Auer deference. Therefore,
under a framework of deference to the Commission, Kisor’s limitations on
Auer do not apply to Stinson, as the Second, Fifth, Seventh, and Tenth
Circuits have recognized.416

Stinson concerned a case where the result of applying the commentary
“may not be compelled” by the Guideline’s text.417 However, the Court held
that because the commentary did not conflict with the Constitution or a
federal statute and was not “plainly erroneous or inconsistent” with the
Guideline provision, it was controlling.418 Stinson, therefore, does not
require the commentary to satisfy the factors outlined in Kisor for
determining when an agency interpretation is entitled to deference.419 On
the contrary, by affording controlling authority to the commentary even when
the Guideline’s text did not compel the result, Stinson set out a lower
threshold than Kisor requires for deference: the commentary need only avoid
violating the Constitution or a federal statute and must be consistent with the
Guideline provision.420 This is a far cry from Kisor’s mandate for courts to

413. See supra notes 250-58 and accompanying text.

414. See supra note 257 and accompanying text.

415. See supra note 241 and accompanying text.

416. See cases cited supra note 323 and accompanying text.

417. See Stinson v. United States, 508 U.S. 36, 47 (1993).

418. See supra note 241 and accompanying text.

419. See supra notes 265-71 and accompanying text.

420. See Stinson, 508 U.S. at 47; supra notes 265-71 and accompanying text.
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conduct an independent analysis to ensure that an agency’s interpretation of
its regulation merits deference.421

Furthermore, Stinson made clear that the commentary’s controlling
authority exists even when the corresponding Guideline provision is
unambiguous.422 To impose Kisor’s mandate that the Guideline provision
be “genuinely ambiguous423 before affording the commentary controlling
authority would plainly ignore Stinson’s respect for the function and role of
the commentary.

Additionally, extending Kisor’s limitations on Auer deference to the
Commission’s commentary ignores Stinson’s careful consideration of
Congress’s unique delegation and collaboration with the Commission. Kisor
reiterated that Auer deference is rooted in a presumption of congressional
intent.424 No such presumption is required when assessing the authority of
the Commission’s commentary because Congress has explicitly empowered
the Commission to promulgate policy statements—including the
commentary—which district courts are directed to consider in sentencing.425
Indeed, Stinson expressly limited the reach of its analogy to an agency’s
interpretive rules because of Congress’s role in promulgating the
Guidelines.426

Lastly, to infer that Kisor overruled Stinson would contradict the Court’s
instruction to avoid overruling precedent by implication. As several courts
of appeals have identified, Kisor’s sole mention of Stinson occurs in a
footnote along with fifteen other cases that invoked Auer deference.427 The
Court has made clear that when it intends to overrule precedent, it does so
expressly.428  To apply Kisor’s restrictions on the Commission’s
commentary would effectively overrule the controlling authority that Stinson
granted to it.429 Such a conclusion cannot be justified by a mere footnote.430

Despite its careful establishment of a distinct deference regime for the
Commission’s commentary, Stinson’s significance has been obscured by
courts of appeals that have overemphasized its analogy to interpretive
rules.43L The proper reading under a deference framework, however, respects
the Court’s own caveat that the analogy is “not precise.”#32 In the
post-Booker era, Stinson thus guides that the commentary must be applied in
effectively the same manner as described in Part 111.A.3.

421. See supra notes 265-71 and accompanying text.
422. See supra notes 254-55 and accompanying text.
423. See supra notes 265-66 and accompanying text.
424. See supra notes 236-38; supra notes 262—-64 and accompanying text.
425. See supra notes 59-62 and accompanying text.
426. See supra notes 257-58 and accompanying text.
427. See supra notes 340-44 and accompanying text.
428. See supra notes 34044 and accompanying text.
429. See supra notes 340-44 and accompanying text.
430. See supra notes 278, 342 and accompanying text.
431. See supra notes 345-50 and accompanying text.
432. See supra notes 256-58 and accompanying text.
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2. The Inapplicability of Loper Bright

Under an administrative law framework in which the Commission is
subject to deference, Stinson’s distinct regime remains undisturbed by Loper
Bright. Critical to the Loper Bright Court’s reasoning was the fact that
Chevron was inconsistent with the judicial review requirement of the
APA.433  Notably, the SRA does not contain a similar judicial review
provision.434 Instead, Gall instructs that reviewing courts can apply a
presumption of reasonableness to the district court’s sentence and must
ensure that no procedural errors occurred, including the calculation of the
Guidelines range.435 This objective is served by preserving, rather than
eliminating, the authority of the Commission’s commentary, particularly
given the directives from both Congress and the Commission that the
commentary is critical in applying the Guidelines.436

Loper Bright also found Chevron incompatible with Article 111,437 but such
concerns do not apply to the Commission—an entity within the judicial
branch, composed of Article Il judges.438 By affording the commentary
controlling weight, sentencing judges thereby give credence to the
interpretive efforts of their fellow judges.

Thus, under a framework that requires deference to the Commission,
Loper Bright’s concerns about judicial responsibility and the APA’s judicial
review requirement—and its elimination of Chevron deference—have no
impact on the deference regime Stinson created for the Commission’s
commentary.

C. Advancing the Goals of the
Sentencing Reform Act

Lastly, limiting the authority of the commentary frustrates the purpose of
the SRA by neglecting pertinent information intended to clarify the
Guidelines.439  As exemplified in the cases of Malik Nasir and Andres
Vargas, divergent judicial treatment of the Commission’s commentary
results in drastically different sentencing determinations.440 Such outcomes
are clearly at odds with the SRA’s aims of increasing consistency,
transparency, and fairness in federal sentencing.441

Instead, distinguishing the Commission’s unique authority from evolving
administrative law deference regimes442 promotes uniformity and clarity in
sentencing practices. Alternatively, recognizing that the Commission’s

433. See supra notes 304-08 and accompanying text.

434. See supra note 111 and accompanying text; supra Part |.B.
435. See supra notes 222—26 and accompanying text.

436. See supra notes 60-61 and accompanying text.

437. See supra notes 299-300 and accompanying text.

438. See supra notes 47-52 and accompanying text.

439. See supra notes 59-62 and accompanying text.

440. See supra notes 12—31 and accompanying text.

441. See supra notes 33-46 and accompanying text.

442. See supra notes 338-39 and accompanying text.
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distinct functions warrant a deference regime specific to its commentary—
one that accounts for the Commission’s heightened rulemaking processes
and congressional delegation—achieves similar results.  Requiring
sentencing courts to afford the commentary controlling weight in the initial
Guidelines calculation most effectively advances the SRA’s aims443 by
providing convicted individuals and judges with consistent and transparent
sentencing guidance.

CONCLUSION

As “a peculiar institution within the framework of our Government,”444
the Sentencing Commission and its promulgations merit a unique level of
authority. Limiting such authority under the label of “deference” is
inconsistent with the specific powers that Congress granted to the
Commission and its placement within the judicial branch.  The
Commission’s commentary thus warrants controlling weight in the initial
calculation of the Guidelines, while permitting judicial discretion to impose
sentences outside the provided-for range. Even under a deference
framework, however, Stinson established a unique regime for the
commentary that survives both Kisor and Loper Bright.

The SRA demands, and litigants deserve, consistency in federal
sentencing. Ensuring uniform judicial treatment of the commentary most
effectively safeguards both the authority of the Commission and the rights of
individuals convicted of crimes.

443. See supra notes 43-46 and accompanying text.
444, Mistretta v. United States, 488 U.S. 361, 384 (1989).



