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The Family and Medical Leave Act (FMLA) guarantees employees unpaid
leave following certain qualifying events. The FMLA not only provides
substantive rights but also prohibits retaliation against employees who
exercise those rights. When employees face unlawful retaliation, they can
bring retaliation claims against their employers. However, there is
disagreement among courts as to how to evaluate these claims. More
precisely, courts are split concerning whether employees must prove their
use of leave was a but-for cause of retaliation, or merely that it was one of
an employer’s mixed motives for retaliating. The U.S. Courts of Appeals for
the Second and Eighth Circuits have held that a mixed-motive causation
standard applies, while the U.S. Court of Appeals for the Eleventh Circuit
has required a but-for causation standard.

This Note advocates for the mixed-motive causation standard, grounding
the analysis in statutory interpretation, purpose, and policy. The
mixed-motive standard best allows plaintiffs to successfully vindicate their
Statutory rights and aligns most clearly with Congress’s intent,
contemporaneous understandings of law, and the language of the FMLA.
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INTRODUCTION

Melissa Weaver was ten years old when she was diagnosed with cancer.1
For a year, Melissa underwent intense treatment as the cancer continued to
grow into vital areas of her body.2 When Melissa had less than six months
to live, her doctor told her father, Kenneth, to take leave immediately.3 He
was nervous to do so but took his entitled leave under the Family and Medical
Leave Act of 19934 (FMLA).5 Just days before Melissa passed away, she
went on a Make-A-Wish trip to meet President William J. Clinton.6 Her
family thanked him personally for the FMLA, which gave the family its last
precious moments together.?

The leave provided by the FMLA is crucial for families.8 It guarantees
covered employees9 access to unpaid leave following certain qualifying
events.l0 The FMLA has allowed more workers to take leave to care for their
families or themselves.11 But business interests had opposed the FMLA
before it passed,12 and employers still skirt its mandates today.13 As a result
of this opposition, workers have faced retaliation for attempting to use

1. ComM’N ON FAM. & MED. LEAVE, A WORKABLE BALANCE: REPORT TO CONGRESS ON

FAMILY AND MEDICAL LEAVE PoLICIES 153 (1996).

Id.

Id.

29 U.S.C. 88 2601-2654; 5 U.S.C. §§ 6381-6387.

COoMM’N ON FAM. & MED. LEAVE, supra note 1, at 153.

Id.

Id.

See MEGAN A. SHOLAR, GETTING PAID WHILE TAKING TIME 5-9 (2016) (explaining
that households where both parents work, single parent households, elderly people in need of
care, and gender equity concerns demonstrate the need for leave policies).

9. Covered employers are those “who employ[] 50 or more employees for each working
day during each of 20 or more calendar workweeks in the current or preceding calendar year,”
public agencies, and local educational agencies. 29 U.S.C. §§ 2611, 2618. Eligible employees
have been employed for at least twelve months and worked at least 1,250 hours of service
during the previous twelve months and work at a location where the employer has at least fifty
employees within seventy-five miles. Id.

10. Employees are entitled to twelve weeks of leave during a twelve-month period
because of: (1) the birth of a child, (2) the adoption or fostering of a child, (3) the care of an
immediate family member with a serious health condition, (4) one’s own serious health
condition, and (5) a qualifying exigency because an immediate family member is on covered
active duty in the armed forces. 29 U.S.C. § 2612(a)(1)(A)—(E). Employees are entitled to
twenty-six weeks of leave during a twelve-month period to care for a servicemember. Id.
§ 2612(a)(3).

11. Sixteen percent of eligible employees took leave in one year as opposed to 10 percent
of ineligible employees. JacoB ALEX KLERMAN, KELLY DALEY & ALYSSA POZNIAK, ABT
Assocs. INC., FAMILY AND MEDICAL LEAVE IN 2012: TECHNICAL REPORT 161 (2014).

12. Marc Mory & Lia Pistilli, The Failure of the Family and Medical Leave Act:
Alternative Proposals for Contemporary American Families, 18 HOFSTRA LAB. & Emp. L.J.
689, 695-96 (2001).

13. See, e.g., Juan Coria, How the Family and Medical Leave Act Delivered for Candice,
U.S. DEP’T OF LAB. BLoG (Oct. 18, 2023), https://beta.dol.gov/news-events/blog/how-fam
ily-and-medical-leave-act-delivered-candice [https://perma.cc/YUMb5-GZZW] (describing an
employer’s attempt to refuse to reinstate an employee who had taken leave).

NGk wN
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leave.14 Employers commonly retaliate against workers for exercising their
rights, which has led Congress to include antiretaliation provisions in a range
of employment laws.15 Retaliation is a major deterrent to exercising rights—
employees report fear of losing their job or an opportunity for advancement
as reasons for declining to take leave.16 This is dangerous because if
employees fear retaliation, they feel they cannot take leave, and the whole
scheme unravels.17

The FMLA provides substantive rights and protects employees from
retribution.18 However, the causation standard for FMLA retaliation claims
varies across courts, with some circuit courts recognizing a mixed-motive
standard19 and others employing the more demanding but-for standard.20
The causation standard is critical as it may determine whether workers can
prevail on a claim, or whether they have a case that survives at all.21 This
Note explores how courts have approached FMLA retaliation claims and
analyzes the causation standards courts use, ultimately advocating for a
mixed-motive standard.

Part | discusses the background of the FMLA and how its drafters
envisioned its purpose by looking at the law’s history. It addresses the
relevant statutory language, including the sections under which FMLA
retaliation claims may be brought: the prohibited acts provisions.22 It also

14. The Wage and Hour Division (WHD) of the U.S. Department of Labor (DOL) has
given examples of prohibited retaliatory conduct, including discouraging leave, using leave as
a negative factor in employment decisions, or counting leave against an employee’s
attendance. WAGE & Hour Div., Fact Sheet # 77B: Protection for Individuals Under the
FMLA, U.S. Der’T oF LAB. (Dec. 2011), https://www.dol.gov/agencies/whd/fact-sheets/77b-
fmla-protections [https://perma.cc/YPM9-T3K6].

15. See CoMM’N ON FAM. & MED. LEAVE, supra note 1, at 86 (finding that, in the FMLA’s
first two years, interference and discrimination claims accounted for 13 percent of
complaints); Daiquiri J. Steele, Enforcing Equity, 118 Nw. U. L. Rev. 577, 579-80 (2023).
Antiretaliation provisions are found in other laws as well. See 42 U.S.C. § 12203 (Americans
with Disabilities Act); 29 U.S.C. §215 (Fair Labor Standards Act); 29 U.S.C. § 1140
(Employee Retirement Income Security Act).

16. ScoTT BROWN, JANE HERR, RADHA ROY & JAcoB ALEX KLERMAN, EMPLOYEE AND
WORKSITE PERSPECTIVES OF THE FAMILY AND MEDICAL LEAVE ACT: SUPPLEMENTAL RESULTS
FROM THE 2018 SURVEYS 41 (2020).

17. Seeinfra Part 111.A.3.

18. Michael L. Murphy, The Federal Courts’ Struggle with Burden Allocation for
Reinstatement Claims Under the Family and Medical Leave Act: Breakdown of the Rigid
Dual Framework, 50 CATH. U. L. Rev. 1081, 1083-84 (2001).

19. There are a number of terms to refer to this concept: negative factor, mixed-motive,
and motivating factor. For the sake of consistency, this Note will use “mixed-motive
standard.”

20. While the mixed-motive standard allows an employer to be held liable even if they
had multiple reasons for their action, the but-for standard requires that the action would not
have occurred absent the retaliatory motive. See infra Part I1.

21. Seeinfra Part lI1l.A. For this reason, law firms advising employers encourage them to
litigate in jurisdictions where courts apply the but-for standard. See, e.g., Federal Courts Raise
the Bar on Employee FMLA Retaliation Claims, HUNTON ANDREWS KURTH LLP (Apr. 2,
2025), https://www.hunton.com/insights/publications/federal-courts-raise-the-bar-on-empl
oyee-fmla-retaliation-claims [https://perma.cc/FP32-8S9E].

22. Retaliation claims are brought under one of two provisions under the “Interference
with rights” section of the FMLA’s “Prohibited acts” provisions. See 29 U.S.C. § 2615(a).
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explores the legal history and treatment of statutes comparable to the FMLA
and how these laws impact workers’ rights. Finally, it explores tools of
statutory interpretation that are useful for interpreting the FMLA’s causation
standard. Part Il examines the circuit split over the causation standard for
FMLA retaliation claims, including under which provision these claims fall.
It also discusses how employment and retaliation scholars frame the
causation issue and their contributions to the debate in the circuit courts. Part
111 advocates for the use of the mixed-motive standard in FMLA retaliation
cases. This Note argues that no matter which provision governs retaliation
claims, a mixed-motive causation standard should prevail.

I. THE COMPLEX RELATIONSHIP
BETWEEN EMPLOYMENT LAW
AND ANTIRETALIATION

This part explores the background and content of the FMLA, comparable
employment and discrimination laws, and tools of statutory interpretation.
Part I.A details the developments that culminated in the passage of the
FMLA. Part I.B discusses the law and the provisions at the center of the
FMLA retaliation debate. Part 1.C surveys other laws with similar language
to the FMLA and how courts have interpreted those laws. Part 1.D explains
the tools of statutory interpretation that courts use to unpack the meaning of
statutes.

A. The Long Path to the Family
and Medical Leave Act

The FMLA was the result of a long legislative battle, culminating in its
passage in 1993.23 The FMLA’s history illuminates the mischief it sought to
remedy and the priorities of its drafters and supporters.

1. A Predecessor Act and Failed Follow-Ups

The family leave system used to be dismal, even nonexistent for some
workers. The history of maternity leave is illustrative. Several decades ago,
pregnant women often had to quit working or were forced out due to a lack
of leave policies and employers’ unwillingness to rehire women following
childbirth.24 In the 1950s and 1960s, many employers mandated pregnant
women take leave, even if the women wanted to and were capable of
working. 25 One proposal by scholars suggested that employers
accommodate pregnancy in a similar fashion to disabilities.26 But the need

This Note will refer to the provisions as the “prohibited acts provisions.” These are further
discussed in Part 1.B.

23. Pub. L. No. 103-3, 107 Stat. 6 (1993) (codified as amended at 29 U.S.C.
88 2601-2654; 5 U.S.C. 88 6381-6387).

24. Courtni E. Molnar, “Has the Millennium Yet Dawned?”: A History of Attitudes
Toward Pregnant Workers in America, 12 MicH. J. GENDER & L. 163, 170 (2005).

25. 1d.

26. Id.at179.
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for a new law became clear after the U.S. Supreme Court ruled in General
Electric Co. v. Gilbert27 that excluding pregnancy-related disabilities from a
disability plan was not sex discrimination.28

Opposition to this decision was swift and strong.29 In response, Congress
focused on the lack of protection for pregnant people, passing the Pregnancy
Discrimination Act30 (PDA) in 1978. The PDA’s supporters aimed to
override Gilbert, describing the decision as “devastating”3! and having “a
particularly severe impact on low-income workers.”32 The PDA passed with
overwhelming support.33 The PDA equated pregnancy and disability rights,
requiring that employers treat pregnant workers and temporarily disabled
nonpregnant workers equally.34 Specifically, pregnant employees could
neither be required to take leave nor denied leave where nonpregnant
employees, unable to work on account of a disability, would be treated
differently.35 While a major step, the PDA’s protection did not go far
enough—the act did not require employers to offer leave.36 Rather, it
required pregnancy benefits be on par with disability benefits, which could
still result in facially neutral policies that were legal but inadequate for truly
protecting pregnant employees.37

The push for a comprehensive leave law continued.38 A team led by the
Women’s Legal Defense Fund helped draft a Family Employment Security
Act, but it was not formally introduced.3? Still, its broad emphasis on family
leave, not just maternity leave, and explicit focus on job security were

27. 429 U.S. 125 (1976).

28. Seeid. at 145-46.

29. See SHOLAR, supra note 8, at 36.

30. Pub. L. No. 95-555, 92 Stat. 2076 (1978) (codified as amended at 42 U.S.C.
§ 2000e(k)).

31. 123 CoNG. Rec. 7541 (1977) (statement of Sen. Edward Brooke).

32. Id. at 7671 (statement of Rep. Augustus F. Hawkins).

33. See SHOLAR, supra note 8, at 37.

34. RevaB. Siegel, Note, Employment Equality Under the Pregnancy Discrimination Act
of 1978, 94 YALE L.J. 929, 931 (1985).

35. Id. at 931-32.

36. Megan A. Sholar, The History of Family Leave Policies in the United States, ORG. OF
AM. HIsTORIANS,  https://www.oah.org/tah/november-3/the-history-of-family-leave-poli
cies-in-the-united-states/ (on file with the Fordham Law Review) (last visited Aug. 12, 2025).

37. Siegel, supra note 34, at 932. For example, employers could fire employees because
they were pregnant as long as they could prove to a court that they treated disabled employees
similarly. Id. at 929 n.17.

38. Recognizing that the PDA did not set any baseline requirement for benefits, advocates
began to emphasize expanding protections rather than merely guaranteeing nondiscrimination.
See Stephanie Bornstein, The Politics of Pregnancy Accommodation, 14 HARv. L. & PoL’Y
Rev. 293, 305 (2020).

39. See Deborah J. Anthony, The Hidden Harms of the Family and Medical Leave Act:
Gender-Neutral Versus Gender-Equal, 16 J. GENDER, Soc. PoL’y & L. 459, 469 (2008);
Kumar Ramanathan, The Anti-Discrimination Roots of “Family and Medical Leave,” GENDER
PoL’y Rep.  (Nov. 5, 2021), https://genderpolicyreport.umn.edu/the-anti-discri
mination-roots-of-family-and-medical-leave/ [https://perma.cc/2QG9-J8Z7].
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significant components of what would become the FMLA.40 The next year,
the Parental Disability Leave Act of 1985 was introduced in the U.S. House
of Representatives, but never made it past committee.4l In 1986 and 1988,
proposed legislation protecting parental and medical leave were also
unsuccessful.42

Advocates unsuccessfully introduced early versions of the FMLA during
President George H.W. Bush’s administration. Each version faced
significant headwinds, particularly a resistant business community.43 In
1987, a version of the Family and Medical Leave Act44 was introduced but
never made it past committee.45 The Family and Medical Leave Act of
199046 had a more optimistic start, as it had increased momentum in a
friendlier political climate and reflected compromises with the business
community.47 However, that was not enough: although Congress passed the
bill, President Bush vetoed it, citing concerns that it would hinder economic
growth.48 The Family and Medical Leave Act of 199249 also passed through
Congress but was ultimately vetoed by President Bush, citing similar
economic concerns.50

40. STEVEN K. WISENSALE, FAMILY LEAVE PoLicy: THE PoLITIcCAL EcONOMY OF WORK
AND FAMILY IN AMERICA 136-37 (2001). This focus on whole family and job security
represented a paradigm shift from a narrower focus on maternity leave alone. Id. at 136.

41. H.R. 2020, 99th Cong. (1985). The bill faced an uphill battle because the political
climate leaned conservative and President Ronald Reagan had just begun his second term. See
SHOLAR, supra note 8, at 50. It was not a legislative priority and its sponsor failed to recruit
cosponsors. See WISENSALE, supra note 40, at 139.

42. H.R. 4300, 99th Cong. (1986); S. 2278, 99th Cong. (1986); S. 2488, 100th Cong.
(1988). The 1986 bill died when Congress adjourned and the 1988 bill fell to a filibuster.
DONNA R. LENHOFF & LISsSA BELL, NAT’L P’sHIP FOR WOMEN & FAMS., GOVERNMENT
SUPPORT FOR WORKING FAMILIES AND FOR COMMUNITIES: FAMILY AND MEDICAL LEAVE AS A
CASE STuDY 15-17 (2002).

43. Among other concerns, employers were worried about the burdens of a federal
mandate, impacts of leave on their profitability, and the potential administrative issues the
FMLA could pose. See Peter A. Susser, The Employer Perspective on Paid Leave & the
FMLA, 15 WasH. U. J.L. & PoL’y 169, 169-70 (2004). The U.S. Chamber of Commerce,
National Federation of Independent Business (NFIB), and National Association of
Manufacturers were major opponents of the bill. See WISENSALE, supra note 40, at 143. NFIB
regularly polled its 600,000 members from 1986 to 1992 and reported that 85 percent opposed
mandatory leave. Id.

44. H.R. 925, 100th Cong. (1987); S. 249, 100th Cong. (1987).

45. LENHOFF & BELL, supra note 42, at 16-17.

46. H.R. 770, 101st Cong. (1989); S. 345, 101st Cong. (1989).

47. The bill benefitted from the recent passage of a childcare bill, more Republican
backing, and an increase in likely supporters overall. See WISENSALE, supra note 40, at 146.
While the early iterations of the bill applied to all businesses with five or more employees, the
new bill exempted businesses with fewer than fifty employees for the first three years before
dropping to businesses with thirty-five employees. Hearing on H.R. 770, The Family &
Medical Leave Act of 1989: Hearing Before the H. Subcomm. on Lab.-Mgmt. Rels. of the H.
Comm. on Educ. & Lab., 101st Cong. 9-10 (1989) (statement of Rep. Patricia Schroeder).

48. LENHOFF & BELL, supra note 42, at 18; PRESIDENT OF THE U.S., VETO OF H.R. 770,
H.R. Doc. No. 101-209, at 1-2 (1990).

49. S.5,102d Cong. (1991); H.R. 2, 102d Cong. (1991).

50. LENHOFF & BELL, supra note 42, at 19; PRESIDENT OF THE U.S., VETO—S. 5, S. Doc.
No. 102-26, at 1-2 (1992).
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2. The Passage of the FMLA

When President Clinton took office, the FMLA’s coalition had grown and
advocates had a real chance to pass the act.51 When Congress convened in
1993, the FMLA was a priority.52

In the U.S. Senate, Senator Christopher J. Dodd summarized the FMLA’s
purpose as “short-term job security for working people in times of family or
medical emergency.”53 This aligned with similar expressions of intent made
by members of Congress and federal officials about earlier iterations of the
law.54 Senator Paul Wellstone described the compromises with business
interests behind the bill, which focused primarily on exemptions for smaller
employers and minimum periods of employment for workers to qualify.55
The Senate and House reports highlighted stories of workers who lost jobs
because they took leave.56 As with previous iterations of the bill, the record
was replete with stories of workers who faced threats or retaliation for
exercising their rights.57

51. See WISENSALE, supra note 40, at 150. Some conservatives were attracted by the
law’s potential to reduce abortions, and compromises with business interests secured more
support. Id.

52. See SHOLAR, supra note 8, at 63. For the bills, see H.R. 1, 103d Cong. (1993) and
S. 5, 103d Cong. (1993).

53. The Family & Medical Leave Act of 1993: Hearing Before the S. Subcomm. on Child.,
Fam., Drugs and Alcoholism of the S. Comm. on Lab. & Hum. Res., 103d Cong. 1 (1993)
(statement of Sen. Christopher J. Dodd).

54. See The Family & Medical Leave Act of 1987: Joint Hearings on H.R. 925 Before the
H. Subcomm. on Lab.-Mgmt. Rels. & the Subcomm. on Lab. Standards of the H. Comm. on
Educ. & Lab., 100th Cong. 9 (1987) (statement of Rep. Howard Berman) (describing the
FMLA as a “top priority for American workers”); Hearing on H.R. 770, supra note 47, at 78
(statement of William J. Gainer, U.S. Gov’t Accountability Off.) (explaining that the FMLA
“can be viewed principally as a job protection measure”); The Family & Medical Leave Act of
1991: Hearing Before the S. Subcomm. on Child., Fam., Drugs and Alcoholism of the S.
Comm. on Lab. & Hum. Res., 102d Cong. 2 (1991) (statement of Sen. Christopher J. Dodd)
(stating that “the fundamental goal here is job protection”); Legislative Hearing on H.R. 1,
The Family & Medical Leave Act: Hearing Before the H. Subcomm. on Lab.-Mgmt. Rels. of
the H. Comm. on Educ. & Lab., 103d Cong. 7 (1993) (statement of Rep. Matthew G. Martinez)
(proclaiming that the law would “provide[] people with the ability to care for their loved one
without fear of losing seniority, health coverage and even their jobs™).

55. Employers with fewer than fifty employees were exempted and workers had to work
at least 1,250 hours over the last twelve months and for at least twelve months to qualify for
leave. The Family & Medical Leave Act of 1993, supra note 53, at 14 (statement of Sen. Paul
D. Wellstone).

56. One man took a mere six days off work while caring for his sick son and was fired
after his son died. S. Rep. No. 103-3, at 9-10 (1993); see also H.R. Rep. No. 103-8, pt. 1, at
24-26 (1993) (collecting testimony from multiple individuals about the need for family leave).

57. In 1987, a mother of a disabled child spoke about how her employer told her to “watch
[her] absenteeism” and threatened to fire her, then reneged on a promise to rehire her if she
resigned and reapplied. The Family & Medical Leave Act of 1987, supra note 54, at 30-31
(statement of Tina Hurst). A father described how his boss threatened to, and did, fire him for
not working on a day he had already explained he had to take off for his daughter’s surgery.
Id. at 210-11 (statement of David Wilt). In 1989, a woman, who was her mother’s caretaker,
explained how she was forced to resign after her supervisor told her tardiness and long breaks
were poor influences on other workers. See Hearing on H.R. 770, supra note 47, at 14-16
(statement of Joan Curry). A worker who attempted to take leave to care for her father
described how her supervisor did not believe her because “[her] father was dying before.”
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The reports also discussed the sections that would become the prohibited
acts provisions in detail. They noted that the interference provision
proscribed employer interference, restraint, or denial of the exercise of a
right.58 They described the discrimination provision as derived from the
opposition clause of Title VII of the Civil Rights Act of 196459 (“Title VII”)
and said it was meant to be construed the same way.60 More specifically,
both reports explained that the discrimination provision of the FMLA
provided the same protection as Title VII’s opposition clause: it shields those
who oppose violations of the law, including actions such as threatening to
file a complaint or participating in groups that combat discrimination.61 At
this time, such opposition claims under Title VII were frequently analyzed
under a mixed-motive framework.62

The bill passed in both chambers by significant margins in early 1993 and
was signed into law the next day by President Clinton.63 The U.S.
Department of Labor (DOL) was tasked with promulgating regulations to
implement the FMLA and quickly did so0.64

In the years since its passage, the impact of the FMLA has repeatedly been
reviewed. Four years after the act passed, a House subcommittee held a
hearing in which parties celebrated successes and flagged concerns. 65
Business representatives expressed apprehension about the antiretaliation
provisions, fearing they could not discipline poor-performing employees.66

Family & Medical Leave Act of 1989: Hearing Before the S. Subcomm. on Child., Fam.,
Drugs & Alcoholism of the S. Comm. on Lab. & Hum. Res., 101st Cong. 28 (1989) (statement
of Myra V. Guski). In 1991, a woman described losing her job after taking leave because of
a difficult pregnancy and the need to arrange care for her baby. The Family & Medical Leave
Act of 1991, supra note 54, at 36-37 (statement of Carmen Maya). A man described how
supervisors challenged workers’ attempts to take leave and leave was used against workers in
promotion decisions. Hearing on H.R. 2, the Family & Medical Leave Act of 1991: Hearing
Before the H. Subcomm. on Lab.-Mgmt. Rels. of the H. Comm. on Educ. & Lab., 102d Cong.
36 (1991) (statement of Robert E. Dawkins).

58. S.REep. No. 103-3, at 34 (1993); H.R. Rep. No. 103-8, pt. 1, at 46 (1993).

59. 42 U.S.C. §§ 2000a to 2000h-6; id. §§ 2000e to 2000e-17.

60. S.Rep. No. 103-3, at 34; H.R. Rep. No. 103-8, pt. 1, at 46.

61. S. Rep. No. 103-3, at 34 (citing McDonnell Douglas Corp. v. Green, 411 U.S. 792,
796 (1973); EEOC Compl. Man. § 492); H.R. Rep. No. 103-8, pt. 1, at 46 (1993) (citing to the
same).

62. The mixed-motive standard was regularly applied until the Supreme Court decided
otherwise—two decades after the FMLA was passed—in 2013. See infra note 147 and
accompanying text.

63. LENHOFF & BELL, supra note 42, at 19-20.

64. Pub. L. No. 103-3, § 404, 107 Stat. 6, 26 (1993); 58 Fed. Reg. 31794 (June 4, 1993)
(Interim Final Rules); 60 Fed. Reg. 2180 (Jan. 6, 1995) (Final Rules).

65. See generally Hearing on the Family & Medical Leave Act [FMLA] of 1993: Hearing
Before the H. Subcomm. on Oversight & Investigations of the H. Comm. on Educ. & the
Workforce, 105th Cong. (1997) (gathering testimony from various stakeholders).

66. One human resources director complained that the “biggest impact” of the FMLA had
been the inability to discipline employees for poor attendance. Id. at 21 (statement of M.
Theresa Hupp, Hum. Res. Director, Mfg., Hallmark Cards, Inc.); see also id. at 216 (arguing
that the regulation prohibiting using FMLA leave as a negative factor in employment actions
“complicate[s] the situation”). Another employer lamented that questioning an employee’s
sickness “invoke[s] the antiretaliation provisions” and ties employers’ hands. Id. at 26
(statement of George Daniels, President, Daniels Mfg. Co.).
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DOL data and litigation indicated that a retaliation problem remained.67 A
Senate committee held a hearing reviewing the act twelve years after its
passage and found similar challenges and concerns.68 This hearing noted that
some forms of retaliation persisted.69 Businesses again expressed frustration
that the FMLA shielded workers they perceived to be abusing leave, which
proponents disputed.70

B. The FMLA and the
Prohibited Acts Provisions

The FMLA begins with a “Findings and purposes” section.7l The
“Findings” section observes that the “lack of employment policies to
accommaodate working parents can force individuals to choose between job
security and parenting.”72 It further notes that “there is inadequate job
security for employees who have serious health conditions that prevent them
from working for temporary periods.”73 The “Purposes” section emphasizes
the promotion of family stability and economic security as well as their
entitlement to reasonable leave.74 In line with these findings and goals, the
FMLA entitles qualified employees to leave following certain qualifying
events that necessitate time to care for an ailing family member, new child,
or oneself.7s

Crucial to this Note are the sections of the FMLA which govern retaliation
claims. Retaliation claims may be brought under two different provisions
within the “Prohibited acts” section of the FMLA: the interference provision
and the discrimination provision.”¢ The language of both is substantively
identical to the prohibited acts language in earlier versions of the bill.77

67. See WISENSALE, supra note 40, at 166-67 (explaining that the 2,672 complaints for
“discrimination” the DOL received between 1993 and 1999 generally meant employees
thought they were being punished for taking leave). A large share of cases that came before
a court in the FMLA’s first years centered around job security. Id. at 169—-70. Employers won
65 percent of cases in the sample. Id. at 171. While these cases were not necessarily about the
clauses covering retaliation themselves, the negative impact of taking leave on employment
decisions is textbook retaliation. See supra note 14 and accompanying text.

68. See generally Roundtable Discussion: The Family & Medical Leave Act: A Dozen
Years of Experience: Hearing of the S. Comm. on Health, Educ., Lab. & Pensions, 109th
Cong. (2005) (gathering stakeholder testimony again).

69. For example, one speaker noted that employers were continuing to count FMLA
absences against employees, even though this is illegal. See id. at 7 (statement of Ellen Bravo,
Coordinator, Multi-State Working Fams. Consortium).

70. See id. at 56 (statement of Sandra Boyd, Vice President of Hum. Res. Pol’y, Nat’l
Ass’n of Mfrs.). Other testimony indicated that safeguards against abuse were sufficient. See,
e.g., id. at 91 (statement of Marie Alexander, Chief Exec. Officer, Quova, Inc.).

71. 29 U.S.C. § 2601.

72. 1d. § 2601(a)(3).

73. 1d. § 2601(a)(4).

74. 1d. § 2601(b)(1)—(2).

75. For a summary of covered employers, employees, and events, see supra notes 9-10.

76. 29 U.S.C. § 2615(a)(1)—(2).

77. See H.R. 925, 100th Cong., § 108 (1987); H.R. 770, 101st Cong., § 105 (1990); S. 5,
102d Cong., § 105 (1992).
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1. The Interference Provision

The interference provision reads: “It shall be unlawful for any employer
to interfere with, restrain, or deny the exercise of or the attempt to exercise,
any right provided under this subchapter.” 78 Generally, interference
provisions prevent employers from harming an employee’s ability to exercise
their entitlements, thereby protecting a broader set of plaintiffs from a wider
breadth of wrongs than other clauses might.7® Under a general interference
claim, plaintiffs must prove that: (1) they were entitled to FMLA protection,
(2) their employer was covered by the act, (3) they were entitled to leave, (4)
they provided sufficient notice of their intent to take leave, and (5) they were
denied the benefits to which they were entitled.80 These claims cover not
just when employers deny leave, but also when employers discourage
employees from using it.81 To establish an interference claim, employees are
not required to demonstrate that employers exhibited animus,82 mirroring the
causation standard for similar claims under the National Labor Relations
Act83 (NLRA).84

2. The Discrimination Provision

The discrimination provision reads: “It shall be unlawful for any employer
to discharge or in any other manner discriminate against any individual for
opposing any practice made unlawful by this subchapter.”85 This type of
clause, often called an opposition clause, prohibits employers from taking
adverse actions against employees because they have opposed the
employer’s unlawful actions, or actions the employee believed in good faith
to be unlawful, under the statute.86 Claims brought under this provision are
usually analyzed under the burden-shifting framework established in

78. 29 U.S.C. 82615(a)(1). This Note will refer to this provision as the “interference
provision.”

79. Daiquiri J. Steele, Integrating Interference Theory, 104 B.U. L. Rev. 185, 211-14
(2024).

80. The Family and Medical Leave Act & Parental Leave Policies, 21 GEo. J. GENDER &
L. 333, 342 (Kelly McDonald Garrison, Avantica Shinde, Mary Stoney, Daniel Wood &
Xiaodan Zhang eds.) (2020).

81. Id. at 343.

82. See Steele, supra note 79, at 221-23; Strickland v. Water Works and Sewer Bd., 239
F.3d 1199, 1208 (11th Cir. 2001) (“[T]o state a claim that his employer has interfered with a
substantive FMLA right, a plaintiff need only demonstrate that he was entitled to but denied
the right. . . . [T]he employer’s motives are irrelevant.”). However, an employer may escape
liability if the action would have occurred whether the employee took leave or not. See Edgar
v. JAC Prods., Inc., 443 F.3d 501, 508 (6th Cir. 2006) (collecting cases).

83. 29 U.S.C. 88 151-169.

84. SeeinfraPart I.C.1.

85. 29 U.S.C. §2615(a)(2). This Note will refer to this provision as the “discrimination
provision” or “discrimination clause.” Although some authors refer to this provision as a
“retaliation provision,” this Note will not employ that term for the sake of avoiding confusion.

86. Steele, supra note 79, at 193.
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McDonnell Douglas Corp. v. Green.87 The framework proceeds as follows:
(1) the plaintiff presents a prima facie case of discrimination, (2) the
employer responds by providing a legitimate reason for its actions, and (3)
the plaintiff may prevail if they demonstrate the employer’s stated reason was
pretextual.88

While both the interference and discrimination provisions protect against
a wide range of employer malfeasance, their broad language leaves the
question of causation unresolved because neither provision explicitly
mentions protection against retaliation.89 Nor is any explicit standard
embedded in the text.90 This ambiguity makes the causation standard ripe
for resolution.

3. The DOL’s Interpretation of the Provisions

The DOL is tasked with investigating claims, enforcing the law, and
promulgating regulations.91 The DOL’s FMLA regulations demonstrate
how the agency considers retaliation claims, including what it considers the
governing provision and appropriate causation standard to be.92 These
regulations explain that the “prohibition against ‘interference’ prohibits an
employer from discriminating or retaliating against an employee or
prospective employee for having exercised or attempted to exercise FMLA
rights” and that “employers cannot use the taking of FMLA leave as a
negative factor in employment actions, such as hiring, promotions or
disciplinary actions.”®3 The “negative factor” language has been part of the
regulations since they were first promulgated.94

Furthermore, the regulations explain that “[a]ny violations of the Act or of
these regulations constitute interfering with, restraining, or denying the
exercise of rights provided by the Act.”9 This language has also been
present since the regulations were first promulgated.9% Since 2008, the
regulations have also stated that “[tlhe Act’s prohibition against

87. 411 U.S. 792 (1973); see also Carol L. Risk & Richard A. Bales, Family Medical
Leave Act Standards of Proof and the Impact of Desert Palace on Retaliation Claims, 28 N.C.
CeNT. L. Rev. 68, 74 (2005).

88. Risk & Bales, supra note 87, at 74-75.

89. Neither provision actually uses the word “retaliation,” but both prohibit adverse
actions in response to the exercise of rights. See 29 U.S.C. §2615(a)(1) (prohibiting
interference with rights); id. 8§ 2615(a)(2) (prohibiting discrimination against those opposing
unlawful practices).

90. While the Supreme Court has interpreted “because of” to mean but-for causation in
certain statutes, it has not explicitly determined that “for”—the language in the FMLA
discrimination provision—means the same. For more on this, see Part 111.B.1.

91. 29 U.S.C. §§ 2616, 2617(b), 2654.

92. See generally 29 C.F.R. § 825.220 (laying out protections for employees who exercise
FMLA rights).

93. Id. § 825.220(c) (emphasis added).

94. 58 Fed. Reg. 31794, 31825-26 (June 4, 1993) (Interim Final Rule); 60 Fed. Reg. 2180,
2256 (Jan. 6, 1995) (Final Rule).

95. 29 C.F.R. § 825.220(b).

96. 58 Fed. Reg. 31794, 31825 (June 4, 1993) (Interim Final Rule); 60 Fed. Reg. 2180,
2256 (Jan. 6, 1995) (Final Rule).
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‘interference’ prohibits an employer from discriminating or retaliating
against an employee or prospective employee for having exercised or
attempted to exercise FMLA rights.”97

C. Similar Acts and Their
Interpretation by Courts

The decisions interpreting the FMLA often rely on the language of similar
laws as a basis of comparison.?8 This section provides background on those
laws and how courts have understood them.

1. The National Labor Relations Act

The NLRA is a foundational labor law that protects the rights of workers
to organize and collectively bargain. 9 In addition to its substantive
guarantees, the NLRA has two provisions prohibiting employers from
stopping workers who seek to exercise their rights. 100 The NLRA’s
interference provision provides that it is an unfair labor practice “to interfere
with, restrain, or coerce employees in the exercise of the rights guaranteed”
by the law.101 This language is similar to the FMLA’s interference
provision,102 which has been said by at least one court to “largely mimic[]”
the NLRA’s language.103 Another provision provides that employers may
not “by discrimination in regard to hire or tenure of employment or any term
or condition of employment . . . encourage or discourage membership in any
labor organization.”104

The U.S. Supreme Court, U.S. Courts of Appeals, and the National Labor
Relations Board (NLRB) have defined a number of practices as unlawful
interference, ultimately focusing on whether the employer’s action tends to
chill employees’ exercise of their rights, regardless of the employer’s
intentions.105 Behaviors that constitute interference include communications
threatening reprisal or promising benefits,106 promises that employees would

97. 73 Fed. Reg. 67934, 68095 (Nov. 17, 2008). The DOL explained that this provision
provides a “clearer statutory basis” for the prohibition on retaliation. Id. at 67986. The DOL
received no comments on the clarification when it was proposed. 1d.

98. See infra Part II.

99. See 29 U.S.C. § 151.

100. Id. § 158(a)(1), (3).

101. 1d. 8 158(a)(1).

102. See supra note 78 and accompanying text.

103. See Bachelder v. Am. W. Airlines, Inc., 259 F.3d 1112, 1123 (9th Cir. 2001).

104. 29 U.S.C. § 158(a)(3).

105. See, e.g., Quicken Loans v. NLRB, 830 F.3d 542, 549 (D.C. Cir. 2016) (“[T]he
Board’s concern about discouraging protected employee activities exists just the same
‘whether or not that is the intent of the employer.”” (quoting Flex Frac Logistics, LLC, 358
NLRB No. 1131, 1132 (Sep. 11, 2012))).

106. See NLRB v. Gissel Packing Co., 395 U.S. 575, 618-19 (1969) (threats); NLRB v.
Exchange Parts Co., 375 U.S. 405, 409 (1964) (promise of benefits).
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be better off without a union,107 questioning or interrogating employees,108
and aggressive surveillance.109

A distinct feature of interference claims—one that will be critical for this
Note—is that plaintiffs do not always need to prove a discriminatory
motive.110 In Republic Aviation Corp. v. NLRB,111 the Supreme Court
upheld two NLRB cease-and-desists against facially neutral antisolicitation
policies made without anti-union animus.112 In doing so, the Court upheld
the NLRB’s determination that employer policies prohibiting union
solicitation outside working hours are presumptively unlawful.113 The
NLRB today still takes a similar approach.114

Even when the interference clause is considered in conjunction with the
antidiscrimination clause, but-for causation is not needed. In NLRB v.
Transportation Management Corp.,115 the Supreme Court considered the
NLRB’s construction of unfair labor practices under the two aforementioned
provisions and upheld their definition, which covered adverse actions where
“the employee’s protected conduct was a substantial or motivating factor.”116
The Court explained that the NLRB’s stance was “clearly reasonable in this
context.”117 The Court reasoned that because the employer was acting based
on an illegitimate motive, it was fair for them to bear the risk that the legal
and illegal motives could not be separated.118 These decisions underscore
that, for decades, courts have understood interference based on its effects and
have not imposed a high causation bar.

2. Title VII

The Civil Rights Act is a landmark civil rights law covering a broad swath
of the American economy. 119 Title VII specifically protects against

107. See Dayton Newspapers, Inc. v. NLRB, 402 F.3d 651, 660 (6th Cir. 2005) (collecting
cases).

108. See Intertape Polymer Corp. v. NLRB, 801 F.3d 224, 230-31 (4th Cir. 2015) (citing
NLRB v. Nueva Eng’g, Inc., 761 F.2d 961, 965 (4th Cir. 1985)).

109. See id. at 236 (collecting cases).

110. See Textile Workers of Am. v. Darlington Mfg. Co., 380 U.S. 263, 269 (1965) (“A
violation of § 8(a)(1) alone therefore presupposes an act which is unlawful even absent a
discriminatory motive.”).

111. 324 U.S. 793 (1945).

112. 1d. at 794-97, 805.

113. Id. at 803-04.

114. See Stericycle, Inc. & Teamsters Local 628, 372 NLRB No. 113, 2023 WL 4947792,
at *3 (Aug. 2, 2023) (explaining the rule that a policy is presumptively unlawful if the NLRB
general counsel proves it tends to chill employee exercise of rights, and “the employer’s
intent . . . is immaterial”).

115. 462 U.S. 393 (1983).

116. Id. at401. The NLRB’s general counsel proves the elements first, but employers may
still prevail if they demonstrate an affirmative defense that their actions would have been the
same even if not for the unlawful motivation. Id. at 401-02.

117. Id. at 403.

118. Id.

119. The Civil Rights Act of 1964: A Long Struggle for Freedom, LIBR. OF CONG.,
https://www.loc.gov/exhibits/civil-rights-act/epilogue.html  [https://perma.cc/RI99-MITG]
(last visited Nov. 3, 2025).
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discrimination by employers based on protected categories.120 One set of
Title VIl provisions provide substantive protections against employer
discrimination. 121 These “[u]nlawful employment practices” provisions
make it unlawful to discriminate in employment decisions or to limit,
segregate, or classify employees in a manner that would deprive them of
employment opportunities or harm their status “because of such individual’s
race, color, religion, sex, or national origin.”122

The Supreme Court considered the causation standard for these provisions
in Price Waterhouse v. Hopkins,123 resolving a circuit split over the burden
of proof regarding mixed motives under the act.124 The decision ultimately
resulted in a plurality of the Court and two justices concurring in judgment
holding that if a plaintiff proves that gender played a “motivating part” in an
employment decision, the defendant avoids liability by proving it would have
made the same decision without considering the protected trait.125 The Court
explained that construing “because of” as shorthand for “but-for” was a
misunderstanding of the law.126 Congress subsequently amended the statute,
codifying the motivating factor standard and removing the path to avoiding
liability that the Court had provided.127

Another set of provisions of Title VII protect the right to oppose
discriminatory practices.128 One of these provisions makes it unlawful for
an employer to discriminate against employees or applicants “because [they]
ha[ve] opposed any practice made an unlawful employment practice by this
subchapter, or because [they] ha[ve] made a charge, testified, assisted, or
participated in any manner in an investigation, proceeding, or hearing under
this subchapter.”129

The Supreme Court has interpreted this opposition provision on multiple
occasions. One was in McDonnell Douglas in 1973, in which the Court
defined the opposition clause as “forbid[ding] discrimination against
applicants or employees for attempting to protest or correct allegedly
discriminatory conditions of employment.”130 This was cited in the final

120. 42 U.S.C. 88 2000e to 2000e-17.

121. Seeid. § 2000e-2.

122. 1d. § 2000e-2(a)(1)—(2).

123. 490 U.S. 228 (1989).

124. 1d. at 231-32.

125. Id. at 258.

126. 1d. at 240.

127. See Civil Rights Act of 1991, Pub. L. 102-166, 8§ 107(a), 105 Stat. 1071, 1075
(codified at 42 U.S.C. § 2000e-2(m)) (“[A]n unlawful employment practice is established
when the complaining party demonstrates that race, color, religion, sex, or national origin was
a motivating factor for any employment practice, even though other factors also motivated the
practice.”); id. § 107(b), 105 Stat. at 1075-76 (codified at 42 U.S.C. § 2000e-5(g)(2)(B)). The
Court would later use this amendment against plaintiffs in a subsequent decision concerning
another act that was not amended like Title VII. See infra Part I.C.3.

128. See 42 U.S.C. § 2000e-3.

129. 1d. § 2000e-3(a).

130. McDonnell Douglas Corp. v. Green, 411 U.S. 792, 796 (1973).
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FMLA committee reports as aiming to provide the same support to people
opposing FMLA violations.131

Later, in Burlington Northern & Santa Fe Railway Co. v. White,132 the
Supreme Court considered the scope of retaliation prohibited by the
opposition clause.133 The Court concluded that adverse actions were not
limited to ones directly related to employment or occurring at work, finding
instead that the provision covered employer actions materially adverse to a
reasonable employee or applicant.134 The Court examined the differences
between the text of the primary antidiscrimination provisions and the
opposition provision, 135 emphasizing the importance of antiretaliation
provisions in enforcing the substantive rights guaranteed by the statute.136

A different Title VII decision came when the Court interpreted the
opposition clause’s causation standard in University of Texas Southwestern
Medical Center v. Nassar.137 The Court held that retaliation claims under
Title VII must demonstrate but-for causation.138 The Court reasoned that, in
line with a recent decision concerning another act,139 the “because of”
language indicated but-for causation and the 1991 amendment to Title VII
was not meant to integrate the motivating factor standard into retaliation
claims.140 Rather, the Court determined that the amendment was solely
meant to apply to discrimination claims.141 The Court also expressed
concern about a floodgates issue, arguing that a lower causation standard
could contribute to a flood of frivolous claims that would siphon employer,
agency, and judicial resources.142 A vigorous dissent opposed what it
described as “a wedge between the twin safeguards” in mixed-motive cases,
noting that discrimination and retaliation claims are often raised together by
plaintiffs and that fear of retaliation is a major reason why people stay silent
in the face of discrimination.143 The dissent also contested the argument that
the 1991 amendment should be cabined away from retaliation, pointing to
Congress’s emphasis on the ability for plaintiffs to obtain relief.144 The
dissent further argued that, in light of these amendments, the mixed-motive
standard was proper and it was odd for the Court to rely upon another
decision it had made about a different law. 145 Nassar also drew

131. See supra note 60 and accompanying text.

132. 548 U.S. 53 (2006).

133. Id. at57.

134. Id.

135. Seeid. at 62-67.

136. The Court explained that “[i]nterpreting the antiretaliation provision to provide broad
protectlon from retaliation helps ensure the cooperation upon which accomplishment of the
Act’s primary objective depends.” 1d. at 67.

137. 570 U.S. 338 (2013); id. at 343.

138. Id. at 359-60.

139. See infra Part I.C.3.

140. Nassar, 570 U.S. at 352-57.

141. Id.

142. Id. at 358.

143. Id. at 363-64 (Ginsburg, J., dissenting).

144, 1d. at 370-73.

145. 1d. at 380-83.
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consternation from scholars, who argued that the decision signaled a sea
change from the Court’s previous practice of broadly construing retaliation
provisions.146 This shift was critiqued as particularly stark given that the two
circuit courts that considered the causation standard in light of the Supreme
Court’s decision finding but-for causation in another law had found the
mixed-motive standard was still appropriate.147

3. The Age Discrimination in
Employment Act

The Age Discrimination in Employment Act of 1967148 (ADEA) aims to
prevent employment discrimination on the basis of age.149 The ADEA
provides that it is unlawful for employers to refuse to hire or fire someone,
discriminate against them in provisions of benefits, or otherwise segregate
them or deny them employment or advancement opportunities “because of
such individual’s age.”150

In Gross v. FBL Financial Services, Inc.,151 the Supreme Court discussed
the causation standard implied in “because of such individual’s age.”152 The
Court held that “because of” in the ADEA requires but-for causation,
reasoning that such an interpretation was consistent with the plain meaning
of the phrase.153 The Court determined that because Title VII had been
amended with explicit motivating factor language, but the ADEA had not,
Congress must have deliberately left the ADEA’s language alone. 154
However, the Court stated that it must be wary that it not apply rules across
statutes without a careful analysis making it clearly applicable.155 Among
other things, the dissent argued that Congress ratifying a “motivating factor”
standard in Title VII while overriding the ability for employers to escape
liability provided all the more reason to read the mixed-motive standard into
the ADEA.156 Nevertheless, the majority was not persuaded. Despite their
warnings about careful application of similar language, the Court relied on
Gross’s holding to limit the reach of Title VII retaliation claims in Nassar.157
This application of precedent despite congressional overrides has been

146. Daiquiri J. Steele, Rationing Retaliation Claims, 13 U.C. IRVINE L. Rev. 993,
996-97 (2023).

147. For more on this decision, Gross v. FBL Financial Services, Inc., 557 U.S. 167 (2009),
see infra Part 1.C.3. See also Daiquiri J. Steele, Protecting Protected Activity, 95 WASH. L.
Rev. 1891, 1894 (2020) (explaining the U.S. Courts of Appeals for the Fifth and Eleventh
Circuits’ decisions considering Title VII retaliation claims after Gross).

148. 29 U.S.C. 88 621-634.

149. Id. § 621(b).

150. 1d. § 623(a)(1), (2).

151. 557 U.S. 167 (2009).

152. Id. at 175.

153. Id. at 175-78.

154. Id. at 174-75.

155. Id. at 174 (quoting Fed. Express Corp. v. Holowecki, 552 U.S. 389, 393 (2008)).

156. Id. at 182-87 (Stevens, J., dissenting).

157. See supra Part I.C.2.
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criticized by leading scholar Professor Deborah Widiss for creating unequal
and unfair outcomes and degrading judicial efficiency and predictability.158

D. Statutory Interpretation Tools

Courts use a number of tools to ascertain the meaning of statutes. This
section briefly reviews and explains those most useful for interpreting the
FMLA.

1. Meaning Derived from Text

An analysis of plain meaning helps determine what, if anything, about
causation can be gleaned from the ordinary understanding of the FMLA.
Statutory interpretation begins with the text.159 This is all the more crucial
in the era of textualism, which emphasizes the primacy of the text above all
else.160 Courts typically start by interpreting the ordinary, common-sense
meaning of the language.161 Generally, judges first “ask [themselves] how
an ordinary American might approach the law’s terms.”162 They may also
employ other tools, such as dictionaries,163 examples of colloquial usage,164
trade understanding of terms,165 or the meaning of language lifted from the
common law or other statutes, which “brings the old soil with it.” 166
Understanding the common-sense meaning of the FMLA helps inform how
this statute should be read and what causation standard best fits the law.167

Another set of tools are the canons of construction, which use the
relationships of words to one another168 or the implications of the structure
of the statute169 to understand the meaning of terms therein. Though these

158. See Deborah Widiss, Shadow Precedents and the Separation of Powers: Statutory
Interpretation of Congressional Overrides, 84 NOoTRE DAME L. Rev. 511, 560-61 (2009).

159. Limtiaco v. Camacho, 549 U.S. 483, 488 (2007) (“As always, we begin with the text
of the statute.”).

160. For one of the preeminent sources advocating a strictly textualist approach, see
generally ANTONIN SCALIA & BRYAN A. GARNER, READING LAW: THE INTERPRETATION OF
LEGAL TEXTS (2012).

161. WiLLIAM N. ESKRIDGE JR., JAMES J. BRUDNEY, JOSH CHAFETZ, PHILIP P. FRICKEY &
ELIZABETH GARRETT, CASES AND MATERIAL ON LEGISLATION AND REGULATION 583 (6th ed.
2020).

162. Feliciano v. Dep’t of Transp., 145 S. Ct. 1284, 1291 (2025).

163. See, e.g., Waetzig v. Halliburton Energy Servs., Inc., 145 S. Ct. 690, 696 (2025) (using
contemporaneous legal dictionaries to define the word “final”).

164. See, e.g., Yates v. United States, 574 U.S. 528, 553-54 (2015) (Kagan, J., dissenting)
(citing DR. SEuss, ONE FisH Two FisH ReD FisH BLUE FisH (1960)) (explaining that a fish is
understood to be a “tangible object”).

165. See, e.g., Nix v. Hedden, 149 U.S. 304, 307 (1893) (holding that tomatoes are
vegetables because, even if they are fruits botanically, they are vegetables “in the common
language of the people, whether sellers or consumers”).

166. See Sekhar v. United States, 570 U.S. 729, 733 (2013) (quoting Felix Frankfurter,
Some Reflections on the Reading of Statutes, 47 CoLum. L. Rev. 527, 537 (1947)).

167. See infra Parts I11.A.1, Part I11.B.1.

168. See ESKRIDGE ET AL., supra note 161, at 595-617 (explaining the maxims of word
association and grammar canons).

169. See id. at 617-48 (explaining the structural canons).
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canons are numerous, one is particularly relevant to the interpretation of the
FMLA: the presumption of meaningful variation.

The presumption of meaningful variation asserts that different language
carries different meanings within170 and between171 statutes. In Wisconsin
Central Ltd. v. United States,172 the Supreme Court considered whether stock
options are taxable “money remuneration” under the Railroad Retirement
Tax Act173 (RRTA) and held they were not.174 As part of its reasoning, the
Court explained that while the RRTA used the term “money remuneration,”
a companion statute, the Federal Insurance Contributions Act175 (FICA),
used the term “all remuneration.”176 The Court reasoned that Congress’s use
of the narrower term in RRTA, as opposed to the broader term in FICA,
conveyed a more limited meaning—one that would not cover stock
options. 177 The Court’s decision in Wisconsin Central supports the
proposition that Congress acts deliberately when it employs different
terminology in related statutory schemes, signaling that those terms are
intended to carry different meanings.178 This canon is useful for considering
the weight of language lifted in part, but changed, from Title VII into the
FMLA'’s discrimination provision.179

2. Purposive Analysis

Many judges do not consider text to be unmoored from the context of its
enactment, instead aiming to align statutes with their purpose.180 Judges who
take this purposive approach attempt to give the legislature’s intended
meaning to ambiguous text by studying the purpose of the law and
determining the interpretation that best executes that purpose.181 This
inquiry relies upon tools such as legislative history and enacted findings and

170. Sebelius v. Auburn Reg’l Med. Ctr., 568 U.S. 145, 156 (2013) (“Congress’ use of
‘certain language in one part of the statute and different language in another’ can indicate that
‘different meanings were intended.”” (quoting Sosa v. Alvarez-Machain, 542 U.S. 692, 711
n.9 (2004))).

171. Ysleta Del Sur Pueblo v. Texas, 142 S. Ct. 1929, 1942 (2022) (“Congress knows
exactly how to adopt into federal law the terms of another writing or resolution when it
wishes.”).

172. 138 S. Ct. 2067 (2018).

173. 26 U.S.C. §§ 3201-3241.

174. Wis. Cent., 138 S. Ct. at 2075.

175. 26 U.S.C. 8§ 3101-3134.

176. Wis. Cent., 138 S. Ct. at 2071.

177. 1d. at 2071-72.

178. See id. at 2071 (“We usually ‘presume differences in language like this convey
differences in meaning.’” (quoting Henson v. Santander Consumer USA Inc., 582 U.S. 79, 86
(2017))).

179. Seeinfra Part I11.B.1.

180. ROBERT A. KATZMANN, JUDGING STATUTES 31 (2014) (“The dominant mode of
statutory interpretation over the past century has been one premised on the view that
legislation is a purposive act, and judges should construe statutes to execute that legislative
purpose.”).

181. Id. at 31-32.
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purpose sections.182 This Note delves into the FMLA’s purpose in order to
interpret which causation standard best aligns with Congress’s intentions.183

By considering purpose, judges can enable statutes to function as Congress
intended. In Yates v. United States,184 the Supreme Court considered
whether fish were “tangible objects” within the meaning of a disputed
provision of the Sarbanes-Oxley Act of 2002185 and found that they were
not.186 In reaching its decision, the Court relied on purpose, observing that
the section in question was written to close a loophole in the laws preventing
destruction of corporate documents.187 The Court also looked to other
indications of Congress’s intent, such as the section’s title, which referred to
documents; its placement in the U.S. Code, alongside other fraud-related
provisions; and the law’s history.188 This case illustrates how understanding
Congress’s intentions can allow courts to interpret ambiguous language to
best carry out the law’s purpose.

3. Legislative and Statutory History

Two tools use different parts of the history of a statute’s development to
understand its meaning: legislative and statutory history. Legislative history
is a vital tool for understanding how Congress intended the FMLA to
work.189 Statutory history is useful to understand where Congress intended
to compromise when it amended preenactment versions of the FMLA.190
This background allows courts to construe statutes in a manner most
consistent with the aim of the law.

Legislative history refers to the institutional history of the statute such as
committee reports, hearings, and debates.191 Members of Congress and staff
rely on these resources during the legislative process and, as such, they shed
light on how legislators understood the law.192 For that reason, legislative
history is an important tool for judges who seek to align statutes with their
purpose.193 In Babbitt v. Sweet Home Chapter of Communities for a Great
Oregon, 194 the Supreme Court reviewed the secretary of the interior’s
definition of “harm” in the Endangered Species Act of 197319 as including

182. See id. at 35; Jarrod Shobe, Enacted Legislative Findings and Purposes, 86 U. CHI. L.
Rev. 669, 675 (2019).

183. See infra Part I11.A.3.

184. 574 U.S. 528 (2015).

185. Pub. L. No. 107-204, 116 Stat. 745 (codified as amended in scattered sections of the
U.S. Code).

186. Yates, 574 U.S. at 532.

187. Id. at 535-36.

188. Id. at 539-42.

189. See infra Parts 111.A.3, I11.B.3.

190. See infra Part I11.B.1.

191. See ESKRIDGE ET AL., supra note 161, at 727-28.

192. See Robert A. Katzmann, Response to Judge Kavanaugh’s Review of Judging Statutes,
129 HARv. L. Rev. F. 388, 391 (2016).

193. James J. Brudney, Intentionalism’s Revival, 44 SAN DIeGo L. Rev. 1001, 1001-02
(2007).

194. 515 U.S. 687 (1995).

195. 16 U.S.C. 88 1531-1544.
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significant habitat modification and degradation and upheld the
interpretation.196 In its decision, the Court relied on legislative history,
finding that the committee reports’ emphasis on takings being defined
broadly supported the secretary’s interpretation even if they did not
specifically discuss the meaning of “harm.”197 This case exemplifies how
legislative history can be a crucial tool for the Supreme Court to understand
Congress’s purpose in making a law when the text is ambiguous.198

Statutory history, on the other hand, tracks the evolution of a statute’s
language.19® This form of history, which evaluates textual changes and
amendments, is accepted by even those textualists who reject legislative
history.200 Statutory history is a useful contextual tool to clarify the meaning
of changes in language.201 In Griffin v. Oceanic Contractors, Inc.,202 the
Supreme Court considered whether a statute authorizing double wages for
seamen for each day their payments from certain masters and vessel owners
were unjustifiably delayed allowed district courts to exercise discretion in
limiting the period during which penalties for late payment are assessed.203
In determining that the statute did not allow such discretion, the Court relied
on amendments, which removed language granting judges discretion to cap
damages, to demonstrate Congress’s intent to strengthen the law’s deterrent
effect.204 This demonstrates how statutory history can illuminate Congress’s
priorities when amending a law.

4. Respect for Agency Interpretations

Considering the perspective of administering agencies is also a valuable
tool in statutory interpretation. 205 For the FMLA, respect for agency
interpretations aids in determining how much weight to give to the DOL’s
regulations in evaluating the causation standard for retaliation claims.206

196. Babbitt, 515 U.S. at 708.

197. 1d. at 704-05.

198. This case is important in this regard because both the majority and the staunchly
textualist Justice Antonin Scalia in dissent relied extensively on legislative history. See id. at
726-29 (Scalia, J., dissenting).

199. See ESKRIDGE ET AL., supra note 161, at 727.

200. See Devon Brostoff, Note, Text, Context, or Both?: Considering When and How to
Use Statutory History in the New Textualist Framework, 93 FORDHAM L. Rev. 2147,
2148-49 (2025).

201. Id. at 2175.

202. 458 U.S. 564 (1982).

203. Seeid. at 565-66.

204. 1d. at 572-74.

205. Reasons cited by courts and scholars for respecting or deferring to agency
interpretations include that agencies hold great expertise, that Congress delegated authority to
them, that they are politically accountable, and that they consider the interests of groups
impacted by their actions that partake in the agency’s process. See Bradley Lipton, Note,
Accountability, Deference, and the Skidmore Doctrine, 119 YALE L.J. 2096, 212022 (2010).

206. See infra Part I11.A.2.
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For decades, courts granted deference to agency interpretations of statutes
under Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc.207
The Chevron framework allowed courts to defer to an agency’s interpretation
of a statute if Congress had not directly addressed the question at issue and
the construction was reasonable.208 However, forty years after it was
decided, Chevron was overturned.209

Courts may still respect agency interpretations under different Supreme
Court precedent. Under Skidmore v. Swift & Co., 210 the “rulings,
interpretations and opinions” of agency experts “constitute a body of
experience and informed judgment” upon which courts may rely.211 The
weight these opinions are given “depend[s] upon the thoroughness evident in
its consideration, the validity of its reasoning, its consistency with earlier and
later pronouncements, and all those factors which give it power to
persuade.”212 Agency opinions issued contemporaneously with the statute
that have been consistently maintained are thought to be “especially useful”
in determining statutory meaning.213 Even where they are not outright
accorded deference, agency interpretations may still be taken as an indicator
of how the statute was understood at the time.214 Understanding this form of
agency respect is important to weigh the DOL’s determinations about where
retaliation claims emerge from and the causation standard.

Il. How COURTS VIEW CAUSATION

An FMLA retaliation case generally requires a plaintiff to prove (1) they
engaged in protected activity, (2) they suffered an adverse employment
action, and (3) there is a causal connection between the protected activity and
the adverse action.215 However, courts do not agree on the “distinct, but
related” questions of which provision retaliation claims fall under and which
causation standard should be read from each provision.216

207. 467 U.S. 837 (1984), overruled by Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244
(2024).

208. Id. at 842-43.

209. See Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244, 2273 (2024) (“Chevron is
overruled. Courts must exercise their independent judgment in deciding whether an agency
has acted within its statutory authority, as the [Administrative Procedure Act, 5 U.S.C.
8§ 551-559, 701-706] requires.”).

210. 323 U.S. 134 (1944).

211. Id. at 140.

212. 1d.

213. See Loper Bright, 144 S. Ct. at 2262 (collecting cases); see also United States v. Am.
Trucking Ass’ns, 310 U.S. 534, 549 (1940) (finding interpretations especially weighty where
they involve “contemporaneous construction of a statute by the men charged with the
responsibility of setting its machinery in motion” (quoting Norwegian Nitrogen Co. v. United
States, 288 U.S. 294, 315 (1933))).

214. Feliciano v. Dep’t of Transp., 145 S. Ct. 1284, 1292-93 (2025) (noting that the court
owed the Congressional Budget Office no deference, but that its “approach does provide
further evidence of how an ordinary reader might have understood the statutory language at
issue here”).

215. The Family and Medical Leave Act & Parental Leave Policies, supra note 80, at 344.

216. Woodsv. START Treatment & Recovery Ctrs., Inc., 864 F.3d 158, 166 (2d Cir. 2017).
The questions are both relevant to the causation issue because “[the] answer to the first
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The difference between standards is meaningful because it affects the
employees’ burden of proof and their ability to vindicate their rights. When
courts apply a mixed-motive standard instead of a but-for standard, “they are
also increasing the number of conducts for which an employer might be held
liable.”217 The Supreme Court has not weighed in on the circuit split,
denying certiorari on multiple occasions.218

This part examines the debate over the causation standard. Part 1l.A
reviews the decisions adopting a mixed-motive standard by the U.S. Courts
of Appeals for the Second and Eighth Circuits and scholarship that supports
a lower causation burden. Part I1.B examines the U.S. Court of Appeals for
the Eleventh Circuit’s decision applying the but-for standard and scholarship
that argues for a higher causation burden. Part I1.C discusses the circuits
which have not adopted a causation standard, or which have called their
previous causation standard into question in light of evolving Supreme Court
precedent and other factors.

A. The Mixed-Motive Standard

A number of circuits and other sources argue for a mixed-motive standard.
These decisions and arguments rely on a range of considerations including
textual analysis, agency deference, and public policy.

1. Circuit Courts

The Second and Eighth Circuits apply a mixed-motive standard in
evaluating retaliation claims. In Woods v. START Treatment & Recovery
Centers, Inc.,219 the Second Circuit considered the issue of causation in
FMLA retaliation cases and held that a mixed-motive standard was
appropriate.220 The plaintiff, Cassandra Woods, took FMLA leave when she
was hospitalized for severe anemia.221 Later, after she was placed on
probation for performance issues, she was hospitalized and took more
leave.222 After she returned to work, she was fired.223 Woods sued, bringing
claims for interference and retaliation under the FMLA.224 The district court
ruled that Woods was required to prove her use of leave was the but-for cause
of the alleged retaliation. 225 After Woods lost at trial, she appealed,

question informs [the] answer to the second.” Id. In other words, the statutory interpretation
will vary because the provisions are worded differently. See supra Part I.B.

217. Gourdeau v. City of Newton, 238 F. Supp. 3d 179, 192 n.17 (D. Mass. 2017).

218. Lapham v. Walgreen Co., 145 S. Ct. 162 (2024) (mem.); Fry v. Rand Constr. Corp.,
141 S. Ct. 2595 (2021) (mem.); Bartels v. S. Motors of Savannah, Inc., 138 S. Ct. 358 (2017)
(mem.).

219. 864 F.3d 158 (2d Cir. 2017).

220. Id. at 162.

221. Id. at 163.

222. 1d.

223. Id. at 163-64.

224. 1d. at 164.

225. 1d.
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challenging the jury instruction on the causation standard.226 The Second
Circuit vacated and remanded, determining that a mixed-motive standard
should have been used.227

First, the court clarified that retaliation claims fell under the interference
provision.228 The court reasoned that retaliation claims come within the
plain language of the interference provision because actions such as
terminations for requesting leave clearly interfere with or restrain one’s
rights.229 The court also found that the DOL’s regulations, which were
amended in 2008 to ground retaliation in the interference provision,
supported its interpretation.230

The court then analyzed the causation standard under the interference
provision, holding that a mixed-motive standard was proper.231 To reach this
conclusion, the court first considered whether it should grant Chevron
deference to the DOL’s regulation, which prohibits leave from being used as
a “negative factor” in employment decisions.232 First, the court determined
that the statute was silent on the issue of causation and that Congress had
delegated the gap-filling function to the secretary of labor.233 Next, the court
considered whether the DOL’s reading was reasonable as a matter of
statutory interpretation and policy, and found it was reasonable on both
accounts.234 As a matter of statutory interpretation, the DOL’s reading was
proper because there was no causal language in the statute; as a policy matter,
the interpretation was properly promulgated after notice-and-comment
rulemaking and was aligned with the FMLA’s purpose.235 For those reasons,
the court deferred to the DOL’s regulation implementing a mixed-motive
standard.236 In summary, the court relied on both text and the DOL’s
guidance to find that the interference provision supported a mixed-motive
causation standard. The Second Circuit has continued to apply this standard
in subsequent cases.237

The Eighth Circuit has long applied a mixed-motive standard, initially
grounding claims in the discrimination provision.238 However, the Eighth
Circuit took a different tack in Pulczinski v. Trinity Structural Towers, Inc.239
The plaintiff, Joe Pulczinski, took FMLA leave to care for his son and was

226. Id. at 165.

227. 1d. at 169-70. The Second Circuit also relied on an additional issue unrelated to this
Note. Id. at 171.

228. Id. at 167.

229. 1d. The Second Circuit reasoned that this was consistent with the discrimination
provision as well, because taking leave itself is not opposing an unlawful practice. I1d.

230. Id. (citing 29 C.F.R. § 825.220(c)). For more on this amendment, see supra Part 1.B.3.

231. Woods, 864 F.3d at 167-68.

232. Id. at 168.

233. Id. at 168-69.

234. 1d. at 169.

235. 1d.

236. Id.

237. See, e.g., Carter v. TD Bank, N.A., No. 23-950, 2024 WL 2828470, at *4-5 (2d Cir.
June 4, 2024).

238. See, e.g., Wisbey v. City of Lincoln, 612 F.3d 667, 675-76 (8th Cir. 2010).

239. 691 F.3d 996 (8th Cir. 2012).
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later terminated.240 Pulczinski sued, alleging his employer retaliated against
him for taking leave.241 The district court granted summary judgment to the
employer and Pulczinski appealed. 242 On appeal, the Eighth Circuit
determined that such claims likely arose under the interference provision and
that a mixed-motive standard applied.243

In determining the governing provision, the court admitted the “textual
basis for such a claim is not well developed” but found that it nevertheless
“likely” arises under the interference provision.244 In doing so, the court
cited to the DOL’s more recently amended regulation, which grounded
retaliation claims in the interference provision.245 The court held that the
employee must only prove that their exercise of rights “played a part” in the
employer’s decision, also citing to precedent and the DOL’s regulation.246
The court did not supply further reasoning for its selection of the
mixed-motive standard.

Taken together, these decisions reflect a trend of courts relying on text and
agency deference to apply a mixed-motive causation standard to retaliation
claims. The causation standard is particularly ripe for resolution considering
the above decisions rely heavily on Chevron deference rather than other
interpretive tools, throwing their holdings into question in the doctrine’s
absence. This Note evaluates the validity of these factors in light of
Chevron’s overruling.

2. Other Arguments

In addition to the courts, scholars have also explored the issue of why a
lower causation standard best suits retaliation claims. One argument put
forth by a retaliation scholar simply addresses text: language that signals
causation does not necessarily require “but-for” causation.247 This argument
relies on a study in which ordinary people were asked whether they thought
a causation requirement was satisfied in hypothetical scenarios.248 The
study’s participants generally found that it was, even in cases with multiple
motives.249 This suggests that the plain understanding of causation is one
with multiple causes, even where a but-for cause may not exist. If that is
true, plain meaning readings of “for”” and “because of”” do not actually require
a but-for standard.250

240. I1d. at 1000-01.

241. 1d. at 1001.

242. 1d. at 1000.

243. 1d. at 1006-07.

244, 1d. at 1006.

245, 1d. (citing 29 C.F.R. § 825.220(c)).

246. 1d. at 1007 (citing Marez v. Saint-Gobain Containers, Inc., 688 F.3d 958, 963 n.3 (8th
Cir. 2012) and 29 C.F.R. § 825.220(c)).

247. See Steele, supra note 147, at 1930-31.

248. 1d.

249. 1d.

250. 1d. at 1930.
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Another reason provided by an employment scholar is that importing Title
VII precedent such as Nassar into the FMLA is wrong—the FMLA is a
minimum labor standard25! with a provision modeled after the NLRA rather
than an antidiscrimination law like Title VI1.252° Accordingly, a finding of
discriminatory intent should not be required. 253  Instead, adverse
employment actions in response to employees taking leave should be seen as
inherently suspect even if one believes that similar actions charged under
antidiscrimination provisions may not be.254

Another argument from scholars reasons that raising the causation
standard for retaliation claims in workplace statutes incentivizes retaliation
by decreasing its cost, as it is harder for employees to prevail on their
claims.255 This gives employers more of a reason to retaliate to punish
employees who exercise their rights while deterring others from doing s0.256
This is especially true given that retaliation cases are often complex, and
since employers know they are not supposed to retaliate, they have an
incentive to provide a legitimate reason for their actions as pretext. 257
Raising the causation bar tilts the balance towards employers early in
litigation, possibly preventing claims from ever reaching a jury.258 Placing
a lighter burden on plaintiffs is thought to be better public policy because
employees often lack the legal savvy and resources employers may have.259
This argument further asserts that stemming the flow of meritorious
complaints undermines the legislative branch by dismantling the private
enforcement schemes Congress deliberately wrote into workplace laws.260
All of this makes both retaliation and violations of the underlying statutory
rights more likely.261

Yet another argument advocates for statutory consistency. There is a fair
amount of inconsistency within and between statutes addressing employer

251. A minimum labor standard is a statute that establishes minimum criteria employers
must meet with respect to working conditions and pay. See Daiquiri J. Steele, Enduring
Exclusion, 120 MicH. L. Rev. 1667, 1668 (2022).

252. Laura T. Kessler, Reproductive Justice at Work: Employment Law After Dobbs v.
Jackson Women'’s Health Organization, 109 CORN. L. Rev. 1447, 1513-14 (2024).

253. 1d. at 1514.

254. 1d. at 1515-16.

255. See, e.g., Jessie L. O’Brien, Note, Burdening Caregivers with But-For Causation, 90
Mo. L. Rev. 263, 280 (2025) (observing that employees lack the evidence that could prove
but-for causation); Alyssa Shaw, Essay, Standard Confusion: The Case for Adopting
Motivating Factor Causation for FMLA Retaliation Claims, MINN. L. REvV. HEADNOTES 152,
178 (2026) (arguing employers may find a post hoc motive as an excuse).

256. See Steele, supra note 146, at 999.

257. See Sandra F. Sperino & Suja A. Thomas, Fakers and Floodgates, 10 STAN. J.C.R. &
C.L. 223, 242-43 (2014).

258. Id. at 243-44.

259. Stacy A. Manning, Application of the Interference and Discrimination Provisions of
the FMLA Pursuant to Employment Termination Claims, 81 CHI.-KENT L. Rev. 741, 771
(2006).

260. See Steele, supra note 146, at 1005.

261. Id. at 1021-22.
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retaliation in general.262  Still, use of the mixed-motive standard better
preserves consistency with other workplace laws, many of which still require
a mixed-motive standard.263 Using a but-for standard may therefore lead to
different results, even for people filing claims concerning the same factual
circumstances.264

B. The But-For Standard

One circuit and other commentators provide a number of reasons why a
but-for standard should prevail. These justifications include textual analysis,
Supreme Court precedent, and practical concerns.

1. The Eleventh Circuit

The Eleventh Circuit evaluates retaliation claims under a but-for standard,
using the discrimination provision as a source for claims. In Lapham v.
Walgreen Co.,265 the Eleventh Circuit considered the causation question.
The plaintiff, Doris Lapham, had received negative performance reviews
around the time she requested FMLA leave, which was initially denied for
procedural reasons.266 She updated her request, but while it was pending,
her manager spoke to a human resource representative and criticized her
leave request.267 She was terminated shortly thereafter.268 She sued, and the
district court entered judgment against her, finding that she had failed to
prove but-for causation.269 On appeal, the Eleventh Circuit evaluated the
retaliation claim as emerging from the discrimination provision and found
the claim required but-for causation.270

The Eleventh Circuit found a but-for causation standard by analyzing the
text of the discrimination provision.271 The court acknowledged in a
footnote that there was precedent for grounding retaliation claims in both
provisions but ultimately determined that the discrimination provision was

262. See Alex B. Long, Employment Retaliation and the Accident of Text, 90 ORr. L. Rev.
525, 569-75 (2011); Manning, supra note 259, at 746 (noting that the two provisions use
different standards of analysis—the interference provision taking a preponderance of the
evidence standard, and the discrimination provision applying the McDonnell Douglas burden-
shifting framework).

263. See Steele, supra note 147, at 1911-19 (observing that mixed-motive is the prevalent
standard for claims brought under the Occupational Safety and Health Act, 29 U.S.C. §§ 651
678, and the Employee Retirement Income Security Act of 1974, Pub. L. No. 93-406, 88 Stat.
82 (codified as amended in scattered sections of the U.S. Code), though not in claims brought
under the Fair Labor Standards Act of 1938, 29 U.S.C. 8§ 201-219); id. at 1927-30 (noting
the statutory inconsistency both within and between statutes that emerges when Gross and
Nassar are applied as precedent to minimum labor standards statutes).

264. Seeid. at 1927-30.

265. 88 F.4th 879 (11th Cir. 2023), cert. denied 145 S. Ct. 162 (2024) (mem.).

266. Id. at 883-85.

267. 1d. at 885-86.

268. Id. at 886.

269. Id. at 886-88.

270. Id. at 889-94.

271. 1d. at 890-91.
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“relevant” to retaliation claims.272 The court then turned to the text of the
discrimination provision, centering its discussion around what it labeled as
“‘because [of]’ language or equivalent language.”273 The court explained
that the language did not on its face appear to endorse a particular standard,
but that an application of Nassar indicates that a but-for standard would be
appropriate.274 The court acknowledged that Title VII and the FMLA were
different statutes, but nevertheless found them “sufficiently similar” for
Nassar to be instructive because the laws both had “because [of]” or
equivalent language.275 The court declined to grant Chevron deference
because it found the “for” language unambiguous when applying the
reasoning of Nassar.276

This case highlights the importance of determining under which provision
retaliation claims are brought, as the chosen provision provides the textual
basis for the causation analysis. Furthermore, the Eleventh Circuit’s decision
underscores just how powerful Supreme Court precedent is even across
statutes. This Note considers if and how to apply the Supreme Court’s
precedent when considering either provision.

2. Other Arguments

Another argument in support of the but-for standard is divined from
legislative intent. Both the House and Senate reports explained that the
discrimination provision was derived from the Title VII opposition clause as
defined in McDonnell Douglas.277 After Nassar, Title VII requires a but-for
standard.278 Accordingly, that same standard may need to be imputed onto
the retaliation clause.279

Another basis for but-for causation is that it could help prevent abuse of
the FMLA. Some employers have expressed concerns that workers have
used the FMLA as a cover for generally poor performance.280 |n line with
this, employers have complained that liberal application of the retaliation
clauses prevents them from handling situations with underperforming
employees.281 A related concern follows from Nassar. In Nassar, the
Supreme Court found that a lower causation standard could promote a higher
rate of filing frivolous claims, which would then drain employer, agency, and

272. 1d. at 890-91 n.15.

273. 1d. at 890-91 (alteration in original).

274. 1d. at 891-92.

275. 1d. at 892.

276. Id. at 893.

277. H.R.Rep. No. 103-8, pt. 1, at 46 (1993); S. Rep. No. 103-3, at 34 (1993).

278. See supra notes 137-45 and accompanying text.

279. At least one court has used this as a basis for decision. See, e.g., Gourdeau v. City of
Newton, 238 F. Supp. 3d 179, 188 (D. Mass. 2017) (collecting cases); see also Lucy Wess,
Comment, For What?: Resolving the Causation Split for FMLA Retaliation Claims, 75 CATH.
U. L. Rev. 373, 403 (2026).

280. See generally JAMES SHERK, HERITAGE FOUND., USE & ABUSE OF THE FAMILY AND
MEeDICAL LEAVE AcT: WHAT WORKERS AND EMPLOYERS SAY (2007) (alleging that employees
abuse leave to be tardy, avoid work, avoid consequences, and more).

281. See supra notes 66, 70 and accompanying text.
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judicial resources.282 This argument has been considered in the FMLA
context as well.283 Taken together, these issues could suggest that a lower
causation standard makes it very difficult for employers to police poor
employee behavior without risking being sued.

Some also point out that but-for causation may not be as insurmountable a
burden as its opponents suggest. The Supreme Court has not framed the
burden of but-for causation as requiring proof that the illegitimate reason was
the sole factor, but rather a plaintiff needs to prove that it was such a strong
factor that without it, the adverse action would not have occurred.284 In line
with this principle, multiple but-for causes may exist in the same case.285 In
other words, plaintiffs do not have to exclude all other causes of an adverse
action in instances where there are multiple but-for causes of retaliation.

C. Appellate Courts with
Unsettled Directions

A handful of circuits have currently indeterminate or possibly evolving
stances on the causation standard. Some circuit courts previously applied a
causation standard but indicated that changing law called their precedent into
guestion. The U.S. Court of Appeals for the Third Circuit previously found
a mixed-motive standard reasonable but indicated that the causation standard
was in question following the Supreme Court’s overturning of Chevron.286
The U.S. Court of Appeals for the Fifth Circuit previously held that a
mixed-motive standard was compatible with the FMLA’s text, but later
found that Gross and Nassar may make the standard inappropriate and has
since stated that the question is unsettled.287 The U.S. Court of Appeals for
the Seventh Circuit had previously allowed the mixed-motive standard, but

282. Univ. of Tex. Sw. Med. Ctr. v. Nassar, 570 U.S. 338, 358 (2013).

283. See Gourdeau, 238 F. Supp. 3d at 190-92 (considering, but ultimately rejecting, the
floodgates argument).

284. Brad Noonan, The Impact of Gross v. FBL Financial Services, Inc. and the Meaning
of the But-For Requirement, 43 SurroLk U. L. REv. 921, 928 (2010).

285. Lapham v. Walgreen Co., 88 F.4th 879, 894 (11th Cir. 2023) (quoting Bostock v.
Clayton Cnty., 140 S. Ct. 1731, 1739 (2020)), cert. denied, 145 S. Ct. 162 (2024) (mem.).

286. See Egan v. Del. River Port Auth., 851 F.3d 263, 270-74 (3d Cir. 2017) (upholding
DOL’s regulation under Chevron); Coleman v. Child.’s Hosp. of Phila., No. 23-3064, 2024
WL 4490602, at *3 n.4 (3d Cir. Oct. 15, 2024) (“[WThether that holding [in Egan] withstands
the Supreme Court’s decision in Loper Bright Enterprises v. Raimondo, 144 S. Ct. 2244
(2024), which overturned Chevron, is open to question.”).

287. Richardson v. Monitronics Int’l, Inc., 434 F.3d 327, 334 (5th Cir. 2005) (applying the
mixed-motive standard); Adams v. Mem’l Hermann, 973 F.3d 343, 353-54 (5th Cir. 2020)
(explaining that “Richardson does not categorically foreclose the use of the but-for causation
standard”); Decou-Snowton v. Jefferson Par., No. 24-30079, 2024 WL 4879466, at *4 n.2 (5th
Cir. Nov. 25, 2024) (describing the causation standard as “an unsettled question” in light of
Supreme Court precedent); Way v. City of Missouri City, 133 F.4th 509, 525 n.26 (5th Cir.
2025) (describing the causation standard as “unsettled”); Moreno v. Dealer Integrated Servs.,
LLC, No. 25-20470, 2026 WL 1286835, at *5 (5th Cir. May 11, 2026) (describing the
causation standard as “an open question in this circuit” in light of Supreme Court precedent).
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more recently noted that the causation standard had not yet been addressed
considering the Supreme Court’s decisions in Gross and Nassar.288

Other circuit courts have indicated a choice of a causation standard without
deciding, noted that the issue is unsettled, or taken a shifting stance. The
U.S. Court of Appeals for the First Circuit has leaned on the DOL’s
regulation but more recently observed “tension in the case law” over the
standard without deciding the issue.289 The U.S. Court of Appeals for the
Fourth Circuit acknowledged that the DOL’s regulation might suggest
mixed-motive causation but did not resolve the issue.290 The U.S. Court of
Appeals for the Sixth Circuit previously stated it would allow mixed-motive
retaliation claims.291 It later found that the but-for standard “likely” applies
under the discrimination provision, then years later cited back to the previous
precedent allowing mixed-motive claims and making reference to the
interference provision.292 The U.S. Court of Appeals for the Ninth Circuit
has cited favorably to the DOL’s regulation and acknowledged the
interference provision’s mirroring of the NLRA’s language as a reason to
ground retaliation claims in that provision but did not specifically address the
causation standard.293 The U.S. Court of Appeals for the District of
Columbia Circuit has acknowledged that whether mixed-motive claims are
available to plaintiffs is an issue, but it did not reach the argument in the case
where it was mentioned.294

The undecided and shifting positions of these circuits indicate just how
much of a live issue the retaliation causation standard is. It is this dynamic
legal landscape that makes the issue ripe for resolution.

288. Goelzer v. Sheboygan Cnty., 604 F.3d 987, 995 (7th Cir. 2010) (allowing the
mixed-motive standard); Malin v. Hospira, Inc., 762 F.3d 552, 562 n.3 (7th Cir. 2014) (finding
the question unsettled).

289. See Hodgensv. Gen. Dynamics Corp., 144 F.3d 151, 159-60 (1st Cir. 1998) (generally
citing to DOL regulation); Colburn v. Parker Hannifin/Nichols Portland Div., 429 F.3d 325,
331, 335 n.8 (1st Cir. 2005) (citing DOL regulation but not deciding whether a mixed-motive
claim is available); Chase v. U.S. Postal Serv., 843 F.3d 553, 559 n.2 (1st Cir. 2016)
(observing tension in case law); see also Gomes v. Steere House, 504 F. Supp. 3d 15, 20 n.4
(D.R.1. 2020) (explaining the lack of consensus in First Circuit district courts).

290. Fry v. Rand Constr. Corp., 964 F.3d 239, 245-46 (4th Cir. 2020).

291. See Hunter v. Valley View Loc. Schs., 579 F.3d 688, 692 (6th Cir. 2009) (“[TThe
FMLA ... authorizes claims in which an employer bases an employment decision on both
permissible and impermissible factors.”).

292. See Sharp v. Profitt, 674 F. App’x 440, 451 (6th Cir. 2016) (“It is likely that causation
in this analysis means actual or ‘but-for’ causation.”); Ahmed v. Hamtramck Pub. Schs., 178
F.4th 975, 981, 983 (6th Cir. 2026) (“[A] plaintiff can bring an FMLA retaliation claim under
either a single-motive theory, where an impermissible reason caused an employer’s decision,
or a mixed-motive theory, where both permissible and impermissible reasons motivated an
employer’s decision.”).

293. Bachelder v. Am. W. Airlines, Inc., 259 F.3d 1112, 1125 (9th Cir. 2001) (quoting 29
C.F.R. § 825.220(b)); id. at 1123-24 (collecting cases explaining NLRA precedent).

294. Breeden v. Novartis Pharms. Corp., 646 F.3d 43, 49 n.3, 56 n.8 (D.C. Cir. 2011).
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I1l. RESOLVING THE SPLIT

The ongoing debate among the circuits demonstrates the inconsistent
understanding of where retaliation claims emerge from and how they should
be evaluated, particularly in light of shifting Supreme Court precedent.
These disparate decisions underscore the need for clarity on FMLA causation
claims. This part discusses the proper causation standard to apply. It forgoes
the choice between provisions, instead arguing that a mixed-motive standard
should be applied regardless of which provision a court relies on. Part I11.A
analyzes the interference provision and explains why courts should use the
mixed-motive standard to determine causation. Part I11.B asserts that where
courts rely on the discrimination provision, mixed-motive causation should
also be used.

A. The Interference Provision Demands
a Mixed-Motive Causation Standard

Multiple interpretive tools support reading a mixed-motive standard into
the interference provision. This section promotes the mixed-motive standard
via analysis of the text, agency opinions, the FMLA’s purpose, and policy
considerations.

1. The Text Supports a
Mixed-Motive Standard

When retaliation claims are brought under the interference provision, a
mixed-motive standard should apply. The plain language of the provision
makes clear that a mixed-motive standard is more appropriate than a but-for
standard. The prohibition on interference does not contain any explicit causal
language whatsoever—no “for,” “because,” or anything similar.295 It is for
this reason that interference claims in general do not necessarily require a
showing of animus.2% [t would not be sensible to apply a high causation
standard in a provision that does not demand one in the text, especially when
other interference claims governed by the exact same provision do not require
such a showing.

This interpretation is further supported by the origin of the interference
provision. The language of the FMLA interference provision mirrors the
language of the NLRAs interference provision.297 This mimicry was likely
intentional. Key FMLA proponents had vast experience in the labor and
employment spheres.298 1t is likely that their use and endorsement of the

295. See 29 U.S.C. 8 2615(a)(1); see also Woods v. START Treatment & Recovery Ctrs.,
Inc., 864 F.3d 158, 169 (2d Cir. 2017) (“Section 2615(a)(1) is silent as to any test for
causation.”).

296. See supra note 82.

297. See Bachelder, 259 F.3d at 1123.

298. For example, Rep. William Lacy Clay, who repeatedly sponsored iterations of the bill,
had a long history with labor, from working to integrate labor unions to serving on the House
Education and Labor Committee for each of his terms. The Honorable William Lacy Clay Sr.,
HisT., ART & ARCHIVES: U.S. HOUSE OF REPRESENTATIVES, https://history.house.
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NLRA'’s language was deliberate. Furthermore, the legislative history
leading up to the FMLA’s passage is checkered with stories of actions that
are analogs to NLRA interference and in all likelihood would have been
understood as such.299 The parallel language between the NLRA and the
FMLA supports inferring a similar understanding of causation. At the time
the FMLA was passed, that understanding was much closer to a
mixed-motive standard than a but-for standard of causation. The Supreme
Court had upheld the NLRB’s definition of unfair labor practices as those
where the employee’s protected activity was a motivating factor only a few
years prior.300 The Court had also long since determined that a policy may
constitute interference if it impedes the exercise of rights even absent
animus.301  As discussed above, when language is transplanted between
statutes, the Supreme Court presumes that it carries its established meaning
with it.302 1t is best to read a similar standard into a nearly identical provision
in the FMLA.

Moreover, the use of a mixed-motive standard better aligns the FMLA
with other minimum labor standard laws. One potential counterargument is
that Congress did not create the FMLA as a minimum labor standard, but as
a sex discrimination law.303 It may then follow that applying the but-for
standard, thus adhering more to antidiscrimination law precedent, makes
sense.304 But this is not what the FMLA’s development reflects. Textually,
this provision fits more in the minimum labor standard tradition and does not
require discriminatory intent at all.305 Tt is also clear that the FMLA’s
proponents saw it as a minimum labor standard: they referred to it as one

gov/Oral-History/Rainey/Representative-Clay-Sr/ [https://perma.cc/Z3PQ-74V8] (last visited
July 11, 2026). Rep. William David Ford, who sponsored the House bill that ultimately
became law, twice chaired the House Committee on Education and Labor. FORD, William
David, HisT.,, ART & ARCHIVES: U.S. HOUSE OF REPRESENTATIVES, https:/history.
house.gov/People/Listing/F/FORD,-William-David-(FO00270)/ [https://perma.cc/NU2B-6L
Z7] (last visited July 11, 2026). Rep. Patricia Schroeder, a major force behind the FMLA,
worked for the NLRB. Katharine Q. Seelye, Patricia Schroeder, Feminist Force in Congress,
Dies at 82, N.)Y. TmimMes (Mar. 14, 2023), https://www.nytimes.com
/2023/03/14/obituaries/pat-schroeder-dead.html (on file with the Fordham Law Review).

299. See supra note 57 (describing stories of employees who were threatened or questioned
about their need for leave). Actions that deter exercise of one’s rights are prototypical
interference claims. See supra notes 80-84, 105-18 and accompanying text; see also
Bachelder, 259 F.3d at 1124 (“[TThe established understanding at the time the FMLA was
enacted was that employer actions that deter employees’ participation in protected activities
constitute ‘interference’ or ‘restraint’ with the employees’ exercise of their rights.”).

300. See supra notes 115-18 and accompanying text.

301. See supra notes 111-13 and accompanying text.

302. See supraPart 1.D.1.

303. See, e.g., Sarah H. Lavelanet, Note, Tick, Tock: Clarifying the FMLA Statute of
Limitations for Claims Involving Absenteeism Policies, 34 ST. THomAs L. Rev. 141, 145
(2022) (arguing that the FMLA had more of an antidiscrimination purpose than a labor
standard purpose).

304. See Jones v. Allstate Ins. Co., 281 F. Supp. 3d 1211, 1220 (N.D. Ala. 2016) (finding
that applying the but-for standard “also squares with the statute’s sex discrimination purpose
similar to Title VII™).

305. See Kessler, supra note 252, at 1514.
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repeatedly.306 Furthermore, the crafting of the titles of leave acts to be
gender-neutral supports that the law was meant to be a broad employment
law and not a law targeted at gender discrimination.307 In fact, Congress
specifically noted that “[m]en are equally at risk of losing their jobs when
they request family leave.”308 Although the family leave movement was
spearheaded by feminists, by the time the FMLA was passed, it had branched
out to the labor movement.309

Finally, the ways in which statutory evolutions unfolded support a robust
antiretaliation provision. More precisely, the changes that did not happen
suggest retaliation was at least somewhat a priority. Because the FMLA was
so vociferously opposed by certain business interests, it was subject to
repeated revisions and legislative compromises.310 However, the language
of the prohibited acts provisions was consistent.311 The Supreme Court has
used statutory evolution as an indicator of Congress’s priorities and
purpose.312 The fact that changes were primarily to the FMLA’s coverage313
while not touching the retaliation provisions indicates a congressional intent
to preserve the strength of the FMLA’s robust protections even at the expense
of its breadth—an intent that a very high causation standard would neuter.

2. The DOL’s Understanding Supports
a Mixed-Motive Standard

The DOL’s implementing regulations provide that “employers cannot use
the taking of FMLA leave as a negative factor in employment actions, such
as hiring, promotions or disciplinary actions.”314 Some circuits relied on
Chevron deference in declaring this regulation a source of authority that

306. See supra notes 53-54; see also The Family & Medical Leave Act of 1987, supra note
54, at 195 (statement of Rep. William Clay) (“We are establishing a minimum standard no
different from the minimum wage.”); H.R. Rep. No. 101-28, pt. 1, at 18 (1989) (“The Family
and Medical Leave Act addresses the new predicament facing families by turning to traditional
labor law.”); Legislative Hearing on H.R. 1, supra note 54, at 2-3 (statement of Rep. Marge
Roukema) (“[W]e believe that the time has come when we should adopt this as a minimum
labor standard for all the workers of America.”).

307. See, e.g., WISENSALE, supra note 40, at 141 (explaining the use of “parental” in the
Parental and Medical Leave Act’s name helped neutralize claims of gender difference and
special treatment); see also supra note 40 and accompanying text.

308. H.R. Rep. No. 103-8, pt. 1, at 25 (1993). This is underscored by the inclusion of
numerous men’s stories in the legislative record. See supra notes 56-57.

309. See SHOLAR, supra note 8, at 64. By 1991, the passage of the FMLA had become one
of labor’s top demands on Congress. LENHOFF & BELL, supra note 42, at 4.

310. See, e.g., supra note 55 and accompanying text.

311. See supra note 77 and accompanying text.

312. See supra Part 1.D.3.

313. See, e.g., supra note 55 and accompanying text.

314. 29 C.F.R. § 825.220(c) (emphasis added).
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supported a mixed-maotive standard.315 Of course, Chevron is no longer good
law.316  Accordingly, some circuits may rethink their holdings.317

Though they may no longer apply Chevron, courts may still analyze the
FMLA under Skidmore. The DOL’s regulation should still be given weight
under a Skidmore analysis. Under Skidmore, courts may give weight to
agency interpretations provided they display factors that make them worthy
of respect, such as their consistency and contemporaneousness with the
statute.318

The DOL’s “negative factor” regulation is one such contemporaneous
interpretation, having been part of the agency’s implementing regulations
from the start.319 That this language has been in place since the FMLA’s
implementing regulations were first proposed entitles it to great weight,
supporting the conclusion that the negative factor or mixed-motive causation
standard is proper.

3. Fulfilling the FMLA’s Purpose
Requires a Mixed-Motive Standard

A mixed-motive causation standard also best effectuates the purpose of the
FMLA. Two broad sources—namely, its stated purpose and history—
indicate that the FMLA was meant to have bite, and that its proponents were
particularly concerned about preventing retaliation.320

The first source is the FMLA’s “Findings and purposes” section.321 These
passages invoke job security and economic stability alongside the general
entitlement to leave.322 Taken together, these indicate that Congress was not
just concerned with the ability to take leave but also with the safety of
families from negative consequences when they did so.

The second source emerges from the legislative record. The Supreme
Court has used legislative history as a critical tool to provide a deeper
understanding of the law’s purpose.323 Here, the legislative record indicates
that Congress was aware of, and concerned about, retaliation.324 The
legislative history of the FMLA is overflowing with the stories of people who
attempted to take leave and faced retaliation.325 Moreover, the FMLA’s
proponents repeatedly referred to its purpose as related to job protection.326
The clear and consistent emphasis on job security suggests that the enacting

315. See, e.g., Woods v. START Treatment & Recovery Ctrs., Inc., 864 F.3d 158, 168—69
(2d Cir. 2017); Egan v. Del. River Port Auth., 851 F.3d 263, 270-74 (3d Cir. 2017).

316. Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244, 2273 (2024).

317. See Coleman v. Child.’s Hosp. of Phila., No. 23-3064, 2024 WL 4490602, at *3 n.4
(3d Cir. Oct. 15, 2024).

318. See supra notes 210-13 and accompanying text.

319. See 58 Fed. Reg. 31812, 31825-26 (June 4, 1993).

320. See supra Parts I.A-B.

321. See 29 U.S.C. § 2601.

322. See supra notes 73-74 and accompanying text.

323. See supra notes 191-97 and accompanying text.

324. See supra Part L. A.

325. See supra notes 56-57, 69 and accompanying text.

326. See supra notes 53-54 and accompanying text.
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Congress would prefer that retaliation claims be accessible to workers, rather
than difficult to bring and even harder to win.

Courts have long looked to Congress’s purpose while interpreting statutes,
and the same should be done here.327 The mixed-motive standard best
enables Congress’s desire to have robust protections for workers against
retaliation and job insecurity. A higher causation bar incentivizes employers
to retaliate by decreasing the risks of retaliation, since it is more difficult for
employees to win a retaliation claim.328 This lower cost of retaliation,
combined with the benefits of retaliating—punishing the employee for
exercising their rights while deterring others from doing the same—
incentivizes more retaliation.329 Those conditions increase the odds that
employees are vulnerable both to the harms that the statutes were meant to
remedy and to retaliation itself.330 Without a strong antiretaliation shield, the
entire statutory scheme unwinds. This is something the Supreme Court has
recognized.331 Thus, the mixed-motive standard best fulfills the purpose of
the FMLA both because it breathes life into the antiretaliation protections
that were part of its job protection mandate, and because those protections
help make substantive rights possible to access.

One response to this concern is that but-for causation is not an
unreasonable bar for plaintiffs to clear, especially given that multiple but-for
causes for an adverse action can exist.332 |f that is the case, then both
retaliation and other factors could be but-for causes of an adverse action, and
employees would not have to rule out every single potential cause for an
employer’s actions. This may be true, but the burden is still hard on plaintiffs
by requiring them to provide conclusive proof of actual causation rather than
proof that an illicit motive was part of the consideration.333 When multiple
potential motives may exist, it is very hard for employees to isolate a but-for
cause of a retaliatory action.334 Furthermore, unlike in some general tort
claims, isolating a but-for cause in an employment lawsuit cannot be boiled
down to a science.335 Even if it could, much of the information—the

327. See supra Part 1.D.2.

328. See Steele, supra note 146, at 999.

329. Id.

330. Id. at 1021-22.

331. See, e.g., Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53, 67 (2006) (“Title
VII depends for its enforcement upon the cooperation of employees who are willing to file
complaints and act as witnesses. ‘Plainly, effective enforcement could thus only be expected
if employees felt free to approach officials with their grievances.”” (quoting Mitchell v. Robert
DeMario Jewelry, Inc., 361 U.S. 288, 292 (1960))); Crawford v. Metro. Gov’t of Nash. and
Davidson Cnty., 555 U.S. 271, 279 (2009) (“Fear of retaliation is the leading reason why
people stay silent instead of voicing their concerns about bias and discrimination.”).

332. Lapham v. Walgreen Co., 88 F.4th 879, 894 (11th Cir. 2023) (quoting Bostock v.
Clayton Cnty., 140 S. Ct. 1731, 1739 (2020)), cert. denied 145 S. Ct. 162 (2024) (mem.).

333. See Noonan, supra note 284, at 929.

334. Id. at 930.

335. Id. at 930-31; cf. Rutledge v. United States, 417 F. App’x 635, 636 (9th Cir. 2011)
(affirming the lower court’s finding that the plaintiff would not have been injured but for
negligence of medical personnel). This demonstrates the principle at stake: experts can more
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employer’s true feelings, how they actually weighed different motives, their
recorded and unrecorded communications—are much less accessible to
employees than employers.336 This is particularly true since employers know
retaliation is not lawful and have a reason to come up with a pretextual
justification.337 Practically, it is very difficult for employees to prevail on a
but-for causation claim—the bar is so high that it has been used to brush away
claims based on multiple illegitimate motives.338

Employees are more likely to fail under the but-for standard than the
mixed-motive standard.339 For example, when an employee brought a
retaliation claim under a mixed-motive causation standard, his case was
allowed to survive summary judgment after he was derided for taking leave
and later terminated, even though his employer alleged that he showed poor
performance.340 In a case analyzing a retaliation claim under a but-for
causation standard, an employee’s claim in a similar situation (she alleged
retaliation but her employer claimed performance issues) was thrown out at
the very same stage of litigation.341 These cases underscore that under a but-
for causation standard, the FMLA is weakened and less effectively fulfills its
purpose.

4. Public Policy Favors a
Mixed-Motive Standard

Policy considerations also suggest a mixed-motive standard may best suit
the FMLA. One policy argument that proponents of a but-for standard put
forth is a floodgates argument.342 The Supreme Court raised the concern in
Nassar that a lower causation standard encourages more frivolous claims and
drains more resources.343 This argument could just as easily be applied to
the FMLA. However, this argument is not persuasive. As an initial matter,
even early experience suggested that this is unlikely and that most claims are

easily demonstrate the cause of an accident, physical injury, or something similar than they
can an internal mental state.

336. See Sperino & Thomas, supra note 257, at 228 (“[T]he ‘but for’ construct does not
work well for internal states of mind and in situations involving multiple decision makers.”).

337. See supra note 257 and accompanying text.

338. See, e.g., Jones v. Allstate Ins. Co., 281 F. Supp. 3d 1211, 1222 (N.D. Ala. 2016)
(granting summary judgment on the FMLA retaliation claim because the plaintiff’s assertion
of disability discrimination, Title VIl sexual harassment, and Title V11 retaliation claims meant
that FMLA retaliation could not be a but-for cause of termination).

339. See supra note 217 and accompanying text.

340. lonv. Chevron USA, Inc., 731 F.3d 379, 390-96 (5th Cir. 2013).

341. Lapham v. Walgreen Co., 88 F.4th 879, 889-95 (11th Cir. 2023), cert. denied 145 S.
Ct. 162 (2024) (mem.).

342. See supra Part 11.B.2.

343. Univ. of Tex. Sw. Med. Ctr. v. Nassar, 570 U.S. 338, 358 (2013).
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meritorious.344 Moreover, other tools exist to get rid of frivolous claims.345
In fact, a higher causation standard may be counterproductive—one
empirical analysis found that, following Gross, fewer cases settled,
increasing the burden on courts.346  Additionally, because but-for causation
is so difficult to prove, even if the higher standard limits and deters frivolous
claims, it will do the same for legitimate claims.347 Given the other viable
ways to remedy hollow claims, preventing legitimate ones is not worth the
cost. As one retaliation scholar, Professor Daiquiri Steele, wrote: “docket
reduction should not take precedence over ensuring equal justice under the
law.”348 Even one court that applied a but-for standard found this argument
unpersuasive. 349 Future courts should also reject this argument and
recognize that the but-for standard makes for worse policy.

B. The Discrimination Provision
Mandates Mixed-Motive Causation

Where courts rely on the discrimination clause, they should also apply a
mixed-motive standard. This section argues that the mixed-motive standard
is more consistent with text, precedent, policy, and legislative history.

1. Text and Precedent Support
a Mixed-Motive Standard

The first reason is the plain meaning of the clause. An outright
requirement of but-for language is not within its text.350 Moreover, ordinary
people do not understand causation as a concept to mean but-for causation.351
This suggests that absent specific language, a general requirement for
causation should not be read so strictly.

The primary counterargument is articulated by the Lapham court: that,
consistent with Nassar, the “for” in the discrimination provision should be
read as implying a but-for standard.352 However, courts should hesitate

344. Over half of FMLA complaints in the act’s first two years, when people presumably
had a weaker understanding of the new law, were found to be valid by the WHD. See CoMM’N
ON FAM. & MED. LEAVE, supra note 1, at 85 (finding 59 percent of claims were valid).

345. See Sperino & Thomas, supra note 257, at 232 (listing motions to dismiss, motions
for summary judgment, motions and renewed motions for judgment as a matter of law, and
the fact that juries may just disbelieve frivolous claims).

346. Blair Druhan Bullock, Frivolous Floodgate Fears, 98 IND. L.J. 1135, 1164 (2023).

347. See Sperino & Thomas, supra note 257, at 228.

348. Steele, supra note 146, at 1002.

349. See Gourdeau v. City of Newton, 238 F. Supp. 3d 179, 190-92 (D. Mass. 2017)
(observing a lack of empirical proof for the floodgates theory).

350. See 29 U.S.C. § 2615(a)(2) (“It shall be unlawful for any employer to discharge or in
any other manner discriminate against any individual for opposing any practice made unlawful
by this subchapter.”).

351. Steele, supra note 147, at 1930-31.

352. See supra notes 273-75 and accompanying text; see also Jones v. Allstate Ins. Co.,
281 F. Supp. 3d 1211, 1219 (N.D. Ala. 2016) (“While the FMLA does not use the precise
phrase ‘because of,’ its use of the word ‘for’ is within the range of phrases whose ordinary
meaning indicates a ‘but-for’ causal relationship.”).
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before using Nassar to impute a but-for causation standard into the
discrimination provision. In Gross, the Supreme Court emphasized caution
before applying rules from one statute onto another.353 Courts should heed
this advice when interpreting the FMLA. The reason for this is that the
causation language in the FMLA is different from the causation language in
the ADEA, as analyzed in Gross, and Title VI, as analyzed in Nassar.354
The Supreme Court has understood different language in companion statutes
to impute different meanings, because Congress knows how to use identical
language when it intends t0.355 Because Congress used different language,
itis likely that it intended a different meaning, or at least that it was willing
to accept one.356 The Court’s interpretation of “because” in Title VII should
not bind the interpretation of the FMLA’s differently worded language.

Even if one accepts the Eleventh Circuit’s determination that the statutes
are “sufficiently similar,”357 this is not a reason to apply a but-for standard.
The Eleventh Circuit relied in part on the statement that the FMLA was
enacted assuming the default but-for causation standard. 358 That is
inaccurate. The FMLA was enacted in early 1993 against a legal backdrop
in which the Supreme Court had declared in Price Waterhouse in 1989 that
“because of” is not mere shorthand for “but-for.” 359 Congress then
confirmed the mixed-motive standard’s meaning in 1991 by writing it into
Title VIl—also before the FMLA was enacted.360 Unlike the ADEA, where
similar language to pre-1991 Title VII already existed,361 the FMLA was a
blank slate, enacted two years after Congress had made clear its
understanding of the mixed-motive standard.362 Courts should take this
seriously, as Congress’s legislative action demonstrates its belief that
considering a prohibited variable as a “motivating factor” in a decision is
enough to establish a discrimination claim.363 Gross and Nassar, decided in
2009 and 2013 respectively, only followed nearly two decades later. This is
a reason to presume a mixed-motive standard.

353. See supra note 155 and accompanying text.

354. Compare 29 U.S.C. § 2615(a)(2) (employer may not discharge or discriminate against
individuals “for opposing any practice made unlawful” by the FMLA (emphasis added)), with
29 U.S.C. 8 623 (employers may not “discriminate against[] any individual because of his
age” (emphasis added)), and 42 U.S.C. § 2000e-3(a) (employers may not discriminate against
any individual “because he has opposed any practice made an unlawful employment practice”
by the law (emphasis added)).

355. See supra notes 170-77 and accompanying text.

356. Congress expressly lifted the discrimination provision from Title VII’s opposition
provision, making the presumption of meaningful variation appropriate. See supra note 60 and
accompanying text.

357. Lapham v. Walgreen Co., 88 F.4th 879, 892 (11th Cir. 2023), cert. denied 145 S. Ct.
162 (2024) (mem.).

358. 1d.

359. See supra note 126 and accompanying text.
360. See supra note 127 and accompanying text.
361. See supraPart1.C.3.

362. See supraParts .A.2, 1.C.2.

363. See Widiss, supra note 158, at 575.
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2. Policy Concerns Suggest
a Mixed-Motive Standard

Applying a mixed-motive causation standard to the discrimination
provision promotes statutory consistency. As explained above, a
mixed-motive standard best suits claims brought under the interference
provision.364 Having different causation standards for the two provisions
produces inconsistent and confusing results.365 This result is strange given
that one can imagine many situations where both provisions might be
invoked by the same person. For example, an employee may be punished for
taking leave and then punished again for organizing opposition to that
unlawful behavior. Reading a lower causation standard into the
discrimination provision better preserves consistent and clear results for
plaintiffs.

The practical reason for applying a mixed-motive standard to the
interference provision also supports applying this standard to the
discrimination provision. Itisequally true that the but-for standard as applied
to the discrimination provision makes it harder for plaintiffs to bring and win
retaliation claims, which incentivizes more retaliation by employers.366 This
consideration supports reading a lower causation standard into the
discrimination provision as well.

3. A Mixed-Motive Standard Is Most
Consistent with Legislative History

The proponents of a but-for causation standard rely on the House and
Senate reports in which Congress directly invoked Title VIl and McDonnell
Douglas.367 Proponents argue that because Congress integrated Title VIl and
McDonnell Douglas directly into the FMLA, the provisions should be
interpreted in the same way.368 However, Congress’s reports can also be
read as merely describing the scope of the discrimination provision. The
House and Senate reports both explained that the provision was derived from
Title VII’s opposition clause and that it protects those who oppose violations
of the law through actions such as participating in groups that combat
discrimination.369 This indicates that the discrimination provision was meant
to protect against retaliation for organizing to protest an employer’s
lawbreaking—it is a description of scope, not an implication of a standard.
Accordingly, these reports are silent on the causation standard.

Contemporaneous understandings of the law underscore the fact that
Congress would not have understood this language as requiring but-for

364. See supra Part I11.A.

365. See Steele, supra note 147, at 1930.

366. See supra notes 328-31 and accompanying text.

367. See supra notes 58-61 and accompanying text.

368. See Gourdeau v. City of Newton, 238 F. Supp. 3d 179, 188 (D. Mass. 2017) (citing
H.R. Rep. No. 103-8, pt. 1, at 46).

369. See supra notes 58-61 and accompanying text.
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causation. Nassar, applying a but-for causation standard to Title VII
retaliation claims, was twenty years from being decided.370 This is even
more true considering the 1991 legislative override of Price Waterhouse—
the use of the “motivating factor” standard arguably subsumed the role of
McDonnell Douglas as the primary framework for discrimination claims.371
If that is true, it is all the more likely that Congress was referring to the case
for its definition of scope rather than for its evidentiary use.372

Moreover, as discussed above, a mixed-motive standard best aligns with
Congress’s signals of intent throughout the legislative record and text.373
This, too, supports a limited understanding of Congress’s statements about
how the discrimination clause aligns with Title VII. An array of
considerations—textual, historical, and pragmatic—support reading a
mixed-motive standard into the discrimination clause.

CONCLUSION

Interpreting the FMLA to require a mixed-motive standard for retaliation
claims is the best resolution to the circuit split concerning these claims. The
but-for standard is based on an improper understanding of text, history, and
policy. The mixed-motive standard is more consistent with statutory
interpretation principles, congressional intent, Supreme Court precedent at
the time of enactment, agency understandings, and good public policy.
Moreover, the mixed-motive standard helps undergird the substantive leave
entitlements the FMLA was meant to provide. Adopting the mixed-motive
standard best fulfills the mandate of the FMLA, in accordance with its text
and purpose, and keeps the leave system intact. That is the system that best
allows workers to thrive.

370. See supraPart I.C.2.

371. SandraF. Sperino, Litigating the FMLA in the Shadow of Title VII, 8 FIU L. Rev. 501,
509 (2013).

372. Seeid.

373. See supra Part I11.A.3.



